NATIONAL
HOUSING LAW
PROJECT

Housing Law Bulletin

Volume 33 ¢ June 2003
Published by the National Housing Law Project

advancing housing justice

HANF Threatens Neediest Families
—see page 309




Cover: Esmeralda Gonzalez, holding a key to her recently completed
cascaron—a three-bedroom, one bath 816-square feet liveable but
unfinished home that meets all local building codes and standards.
Cascarons are typically constructed with self-help labor by Proyecto
Azteca of San Juan, Texas. They are sold to extremely low-income house-
holds at a price of $12,000 to $25,000, depending on the extent to
which the unit’s interior is finished. After they are built, cascarons are
moved to the family’s lot in the colonias of Hidalgo County, Texas.
Photo courtesy Housing Assistance Council.




Housing Law
Bulletin

Volume 33 ¢ June 2003

Published by the National Housing Law Project
614 Grand Avenue, Suite 320, Oakland CA 94610
Telephone (510) 251-9400 ¢ Fax (510) 451-2300

www.nhlp.org ¢ nhlp@nhlp.org

Table of Contents

Page
Housing Assistance for Needy Families Act
Threatens Neediest Families ...........cccccccocviuvicicnnes 309
Tax Credit Program Escapes Serious Damage
from Bush Tax Plan ........cccccoevcviiiniciicinininiennns 317
FAQ: May a Tenant Commissioner
Receive a Stipend? .........cccoovivvvnninnninieccne 319
Hope VI Reauthorization Passes
House Committee..........ccocoeveveieiiiiiiciiieen, 319
HUD Waivers Benefit Individual Program
Participants and Facilitate the Use of
Project-Based Vouchers..........cccoceuveurncieiniicunecnnnnes 320
HUD’s New Anti-Flipping Rule—Only as Good
as Its Enforcement ..........ccccoovvviiiniiciiiiccnnnnen, 324
FAQ: May a PHA Retain $10 of the $25 Resident
Participation Grant? ... 325
Lease Violation Sufficient Good Cause for
LIHTC EVIiCtion .....ccovviiiiiiiccciccccccne 326
Recent Cases .........ccceeeveieveieieieieieieeee e 327

Recent Housing-Related Regulations and Notices .. 330

Announcements
RHS Proposes Revision to Rental Housing

RE UL (1S Rt —— 311
2003 Advocates” Guide to Housing Policy ................ 320
Publication List/Order Form .........cccccocovueuveuniuncnninees 337

The Housing Law Bulletin is published 10-12 times per year by
the National Housing Law Project, a California nonprofit corpora-
tion. Opinions expressed in the Bulletin are those of the authors and
should not be construed as representing the opinions or policy of
any funding source.

A one-year subscription to the Bulletin is $150.

Inquiries or comments should be directed to Eva Guralnick,
Editor, Housing Law Bulletin, at the National Housing Law Project,
614 Grand Avenue, Suite 320, Oakland, CA 94610, Tel: (510) 251-9400
or via e-mail to nhlp@nhlp.org

Housing Assistance for
Needy Families Act
Threatens Neediest Families'

On April 29, House Housing Subcommittee Chair Rep.
Bob Ney (R-OH) introduced H.R. 1841, the Administration’s
block grant bill, also called the Housing Assistance for Needy
Families Act (HANF). HANF would require that, starting in
FY 2005—after a transition period in FY 2004—HUD allocate
its voucher funding to states instead of giving it directly to
local PHASs as it currently does.? HANF’s counterpart in the
Senate, S. 947, was introduced by Colorado Sen. Allard, and
is roughly equivalent to the House version.

Last month’s Bulletin reviewed the basic issues raised by
the Administration’s proposal, which at that time had not
been codified into legislation.> This article reviews the pro-
posal in light of the text of the bills themselves.

Background

The federal housing voucher program currently serves
more than 2.1 million households at a federal cost of more
than $12 billion annually. The HANF proposal contained in
these bills threatens substantial harm to these households.

The details of the bills only reinforce the primary con-
clusion: changing the voucher program from its current funding
structure—based on actual costs for the number of vouchers used —
to the proposed block grant structure is likely to result in reduced
program funding. With less funding, fewer federal require-
ments and increased pressure to spread reduced funding
across more households, states are likely to reduce the value
of voucher subsidies, shift costs to tenants, and assist higher-
income families at the expense of the poorest households.
HANF’s weakened federal protections will eventually trans-
late into fewer subsidy recipients. At the same time, it will
force existing recipients to pay a higher share of their income
to rent lower-quality housing in less desirable neighborhoods.
In addition, housing assistance may potentially be subject to
time limits and work requirements.

Although families receiving voucher assistance at the
time of the transition to a block grant would theoretically be
protected from these changes for five years, they would not
be insulated from the impacts of reduced federal funding,
such as an increase in their share of the rent or a termination
of their housing assistance. Furthermore, vouchers are less

!This article draws heavily upon the work of Barbara Sard and Will Fischer
of the Center on Budget and Policy Priorities, and is revised and reprinted
with permission. The Bulletin takes responsibility for any errors. For the
original papers and additional information, see www.cbpp.org/
housingvoucher.htm.

2It is important to note that Rep. Ney introduced HANF “on request”
which, accompanied by a tepid statement, indicates possible reservations
on his part with the Administration’s problematic bill.

*Administration’s Voucher Block Grant Proposal Threatens Future Benefit Lev-
els, 33 HOUS. L. BULL. 281 (Apr./May 2003).
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likely to promote housing development and homeownership
because lenders will likely become more wary of relying on
voucher funding.

Funding

Among its many faults, HANF would not provide any
specifically authorized method of increasing funding to keep
pace with rising local housing costs. The bill simply autho-
rizes the appropriation of “such sums as may be necessary.”*
There are no provisions to increase the authorized level of
funding to reflect inflation, housing cost increases or any other
measure. Therefore, it would be up to the annual federal ap-
propriations process to determine the level of block grant
funding. Although voucher funding has also recently been
determined by the annual appropriations process, the key
difference under HANF is that future funding would not be
determined by the current actual cost formula. Instead, it
would be determined by whatever level Congress decided
to provide.

Determining State Allocations of the Federal Funding

Beginning in FY 2005, all voucher funding would be un-
der the block grant. At this point a state would receive the
same share of the national voucher funding level as all of the
PHAs in that state received in FY 2004. Relatively low or high
utilization and payment standards would thus be locked in
for at least the initial year of the block grant, as well as for
future years, unless federal funding were to increase. Begin-
ning in FY 2006, funding would be distributed according to
a new formula, which HUD must establish by regulation.
HUD, however, has discretion to add “objectively measur-
able conditions” to the specified statutory criteria.® In
addition, though the current fair share statute® requires HUD
to consider relative housing needs of the eligible population,
HANTF would not. Instead, the only specified criteria related
to need are the current number of families assisted, housing
costs and poverty; thus neglected are important factors such
as rent burden, overcrowding and homelessness. Because of
the bill’s ambiguous new formula criteria, it is impossible to
determine the likely distributional consequences as compared
with the current fair share formula.

Another drawback under the HANF proposal is that any
increase in the block grant—even if only for inflation—would
be distributed according to the new formula. If the formula
does not parallel existing allocations, some states could re-
ceive less than an inflation-based increase and have to shift
costs to families and/or reduce the number of families as-
sisted.” Estimating the number of additional families assisted
by any block grant increase will prove elusive because states

4Section 9(c) of the House bill; Section 14 of the Senate bill.
5Section 9(a)(2)(A) of the House bill; Section 9(b) of the Senate bill.
42 U.S.C. §1439 (West 1994 and 2002 Supp.).

"While HANF requires states to serve at least the same numbers of fami-
lies through FY 2009, that duty is subject to their receiving appropriations
equal to the level of the third quarter of FY 2004.

would be free to use additional funding to increase current
subsidy levels (or provide additional services to current par-
ticipants), rather than to aid additional families. This is likely
to make it more difficult to obtain further funding because it
will be harder to show an increase in the number of families
assisted—typically the prime motivation for additional fed-
eral funds.

Though HANF would mandate that a state
cannot decrease the number of households
served, it is unclear whether this obligation
would continue if a state receives less
funding even when the overall HANF
appropriation is not reduced.

HANF might allow states to be held harmless from any
change in the “base” allocation resulting from the new for-
mula, but the commitment is loose. The bill provides that if
appropriations are equal to or greater than in FY 2005, no
state will receive less funding than it did in the previous year,
though funding will be adjusted for changes in housing costs
in the preceding year, and for state performance.® Similarly,
if federal funding is less than in the previous year, each state’s
proportional reduction would be based on its prior year’s
funding, also adjusted for changes in housing costs and for
state performance. Therefore, even if federal funding was
the same as the year before, a state could receive less money
than it did in FY 2005 if rents went up less compared to other
states, or if its performance was rated lower than other states.
Though HANF would mandate that a state cannot decrease
the number of households served (using FY 2004 as the
baseline), it is unclear whether this obligation would con-
tinue if a state receives less funding even when the overall
HANF appropriation is not reduced.

HANF is also problematic in that a state’s unused funds
would reduce its grant for the following year. This differs
from TANF and other block grants, including HOME and
CDBG, where states have been allowed to carry over un-
spent funds. It is unclear how this set-off provision differs
from the required consideration of unspent funds in the new
formula. Any savings in grants to states under this set-off
provision would be used to provide performance bonuses
to states that exceed HUD-set performance criteria.’ In ef-
fect, this provision allows HUD to fund a performance bonus
out of grants that would otherwise have been recaptured.
Whether HUD would actually be able to implement such a
bonus system depends on whether the appropriations pro-
cess leaves these funds untouched (rather than rescinding
them as has been done repeatedly in recent years).

8Section 9 (a)(2)(C)(i) of the House bill; Section 9(b)(3)(A) of the Senate
bill.

9Section 9 (a)(2)(D) of the House bill; Section 9(b)(4) of the Senate bill.
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Eligible Uses of Funds

HANTF funds may be used for tenant-based rental assis-
tance and also for assistance for first-time homebuyers."
Tenant-based rental assistance includes project-based assis-
tance so long as tenants can move with their subsidy."! HANF
differs from current law in that there is no limit on the pro-
portion of funding, the proportion of units per building, or
the types of neighborhoods that are eligible for project-based
assistance. The bill permits states to use as much of their fund-
ing for project-based assistance as they want under rules of
their own design, subject to the obligation to allow families
to move with their subsidy, and whatever pressure results
from performance standards. As for homeownership, assis-
tance includes one-time lump sum down payments.*

To operate the program, only up to 10 percent of a state’s
HANF funds may be used for administration. This cap can
hurt states that have low FMRs, as well as states that are chal-
lenged by large geographic areas, by many small programs,
or by circumstances that result in higher administrative fees.
In addition to administrative costs, however, the bill permits
states to use funds for “other activities, as specified by the Sec-
retary, in support of tenant-based rental housing and
homeownership assistance activities.”'> While this provision
appears to give states flexibility to use program funds for
activities such as mobility or homeownership counseling that
would now have to be supported with administrative fees
(or other funds), it requires further action by HUD. Further-
more, itis unclear how a state could have sufficient funds for
these additional activities without an increase in its block
grant compared with FY 2004, unless, of course, the state low-
ers its subsidy levels.

State Participation

Each state can decide whether or not it wants to receive
the HANF block grant.™ If a state declines block grant funds,
HUD will select one or more PHAs (or other entities) to re-
ceive the state’s share of funds. Not surprisingly, HUD may
select even for-profit or faith-based organizations. There is
no possibility, however, for PHAs to receive voucher fund-
ing under current program rules.

HUD also would have authority, as of FY 2005, to choose
an alternative administrator other than the state, including
one or more PHAs or other entities. HUD can do so if it de-

0Gection 7 of the House bill; Section 5 of the Senate bill.

This conclusion is largely based on the definitions of tenant-based rental
assistance, which differ slightly in the bills. See Section 4(d) of the House
bill and Section 3(5) of the Senate bill.

2The Senate bill’s definition of homeownership assistance (Section 3(5))
requires that the family be able to move with the subsidy, which appears
to contradict the limitation of Section 5(2) to homeownership assistance
for first-time homebuyers only. The House bill does not define homeowner-
ship assistance.

3Section 7(4) of the House bill. Section 5(4) of the Senate bill is probably
equivalent but is worded slightly differently.

4The governor can designate any agency or instrumentality “of the state”
to receive the block grant funds from HUD.

termines that a state does not have the capacity to adminis-
ter the program.” It is unclear how HUD would determine
state capacity in the initial year of the block grant, and HANF
is ambiguous about the determination of state capacity once
a state has accepted block grant funds. Section 13 of both the
bills specifies that HUD may appoint an alternative admin-
istrator for a state’s block grant funds after notice and hearing
and a finding of substantial non-compliance with the Act.
But both bills (House Section 5(d)(1) and Senate Section
6(d)(1)) apparently commit the determination of state capac-
ity to HUD’s discretion, without any further hearings.

Similar to the current situation, under HANTF each state
is eligible for a voucher block grant if it includes in its Con-
solidated Plan quantifiable objectives for meeting HUD
performance standards.' The state, however, is not obligated
to coordinate HANF with the Temporary Assistance to Needy
Families Act (TANF) or the Workforce Investment Act (WIA),
which will reduce the potential effectiveness of program co-
ordination.

The performance standards' required by HANF include:
utilization of grant funds, financial management, number

15The bills phrase this determination somewhat differently. Section 5(d)(1)
of H.R. 1841 puts the burden of proof on the state to demonstrate “to the
satisfaction of the Secretary that it has the capacity to adequately admin-
ister grant amounts under this Act.” Section 6(d)(1) of S. 947 states that
the Secretary may determine at any time that “a State cannot administer
grant amounts in conformity with the Act.”

16States currently submit such plans annually to HUD to qualify for a
number of HUD-administered block grants, including HOME, CDBG, and
Emergency Shelter Grants.

7Section 5(b) of H.R. 1841 explicitly authorizes HUD to add other perfor-
mance standards by regulation; Section 6(b) of S. 947 is phrased differ-
ently and appears to limit HUD to the specified criteria. Both bills include
the same enumerated performance standards.

RHS Proposes Revision to
Rental Housing Regulations

OnJune 2, 2003, the Rural Housing Service published
proposed regulations governing its multi-family and
farm labor rental housing programs. 68 Fed. Reg.
32,872. The proposed regulations cover every aspect
of the programs, including provisions regarding resi-
dent rights, appeals procedure, management, rent
subsidies, prepayment and property disposition. In an
effort to streamline and reduce the scope of the regu-
lations, RHS has also published draft handbooks that
will supplement the regulations by providing greater
detail about all aspects of the program. The handbooks
were not published in the Federal Register, but are
available online at www.rurdev.usda.gov/rhs/mfh/
MFH%203560%20Handbooks.htm. Comments to the
proposed regulations are due on August 1, 2003. The
National Housing Law Project expects to publish a
summary of the proposed changes in the July issue of
the Housing Law Bulletin.
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of families served, quality of housing, reduction of home-
lessness, improved living conditions for elderly and disabled
families, and “the effectiveness of voucher assistance in
helping families move toward homeownership and self-
sufficiency.”

Note, however, that there is no standard concerning the
income of families to be admitted to the program, or the in-
tended reduction in housing needs in the state, except with
regard to homelessness. As a result, a state’s Consolidated
Plan submission concerning the block grant would not nec-
essarily reveal whether it intended to apply for a waiver of
targeting requirements. On housing quality, for example,
there is no mention of the quality or poverty level of neigh-
borhoods. On improved living conditions, there is no per-
formance standard related specifically to outcomes for fami-
lies with children, nor is there any standard concerning
reduction in rent burdens.

Itis unclear what the homeownership and self-sufficiency
standard really means. It appears to quantifiably measure the
number of families that use vouchers in some way to buy
their own homes. These criteria would prove problematic,
however, for states with higher homeownership costs, for
states that choose to use other funds to promote homeowner-
ship, or for states that wish to continue to target vouchers to
the lowest-income households. In its Budget Justifications,®
HUD gave several examples of how it would measure a state’s
performance of promoting “self-sufficiency,” including the
length of time families receive voucher assistance, the per-
centage of tenants who are employed, and coordination with
TANF and other state agencies. In addition, HUD stated an
intention to evaluate actions by state and local government
to remove barriers to affordable housing.

State Reporting Requirements

HANF mandates minimal state reporting responsibili-
ties, only requiring each state to report on its progress in
meeting its own performance standards, as well as basic data
on families assisted and funds spent.” HUD would deter-
mine the frequency of state reports, and states would not be
required to report on the average subsidy per family (which
possibly could be determined by dividing the gross amount
spent by the number of families assisted), nor are states
required to report any data on race, ethnicity, family compo-
sition or family size, or any data on rejected applicants,
making it extremely difficult to determine state compliance
with certain aspects of the Fair Housing Act. And while states
would be required to report on the poverty rates of neigh-
borhoods in which assisted families live, they need not
mention the racial composition of such neighborhoods. Be-
cause it may be impossible to obtain the data necessary to
correlate the race/ ethnicity of participating families—and the
racial and ethnic composition of the neighborhoods in which
they use their assistance, or of their prior residence—it would
be hard to determine whether the program is actually pro-

Bwww.hud.gov/ offices / cfo/reports / 04estimates / pihhousing.pdf.
¥See Section 5(c) of the House bill and Section 6(c) of the Senate bill.

moting a wider range of housing choice, as civil rights and
fair housing laws originally intended.

Program Design

Number of Households to Be Served

HANF would require that through FY 2009, subject to the
availability of appropriations, each state must serve at least the
average number of families in the state that received voucher
assistance (including enhanced vouchers) during the 120-day
period ending September 30, 2004.° The ramifications of this
provision are uncertain. For example, is the obligation void
if appropriations are less in absolute terms than in FY 2004?
Or less than the FY 2004 level adjusted for inflation? What
about for housing costs? Will states be free to make this deci-
sion? Will HUD or Congress decide?

In many cases, the performance standards themselves
are likely to encourage states to stretch available appropria-
tions to serve more households. This could mean reducing
subsidy levels, increasing families” required contributions,
preferring higher-income applicants (including obtaining a
targeting waiver, as described below), or preferring single-
person households and smaller families to reduce subsidy
costs, thus cutting off households with many children or
dependents, often those most in need.

If appropriations are insufficient, the
grandfathering provisions require
states to maintain assistance to all

grandfathered tenants even if
subsidy levels are reduced or
family contributions increased.

If appropriations are insufficient, the grandfathering pro-
visions discussed below require states to maintain assistance
to all grandfathered tenants even if subsidy levels are reduced
or family contributions increased. In any event, the duty to
serve at least the same number of families probably adds to
the pressure to adjust benefit levels in the face of any fund-
ing shortfalls or the inability of federal funding to keep pace
with local housing costs.

Areas of the State to Be Served

States would be free to limit the program to specific parts
of the state, and to redistribute current voucher allocations
among areas. States also could run a single program that
covers the entire state. Given the limitation of administra-
tive fees, states may feel some financial pressure not to serve
remote areas or areas with higher housing costs.

2Gection 3(b) of the House bill; Section 4(b) of the Senate bill.
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Eligibility and Targeting

Under the HANF proposal, as under current law, 75 per-
cent of new admissions each year must be extremely
low-income (ELI)—currently defined as at or below 30 per-
cent of area median income. However states may obtain
waivers from HUD to reduce the targeting requirement as
low as 55 percent,? upon a showing that they could not
reasonably implement the 75 percent requirement.”? Unfor-
tunately, under HANFE, this vague standard could apparently
be easily met through state claims of inadequate funding or
competing policy priorities, such as preferring higher-income
families more likely to become homeowners. HUD would
have complete authority to approve such waivers, with no
requirement for public participation.

In addition, HUD could establish a HANF income eligi-
bility limit above 80 percent of AMI for elderly and disabled
families, with no upper limit.” Because the dollar levels for
low-income (80 percent of AMI) and extremely low-income
(ELI, 30 percent of AMI) would be determined by HUD for
each area, states might have to administer programs with
different eligibility levels in each metro area and non-metro
county.

States would also have the authority to define income,
so the application of HUD definitions to particular family
circumstances would differ from state to state and from cur-
rent law. For example, federal law now requires exclusion of
the earnings of minors and foster care payments, to name
just two examples, from the definition of income. Under
HANE, states would not be required to continue any HUD
exclusion or deduction policies that are not otherwise re-
quired by federal statute.

HANEF is silent regarding states’ authority to establish
initial eligibility criteria in addition to income. Also, states
apparently would not be required to comply with special
eligibility restrictions that apply now to some vouchers, such
as welfare-to-work vouchers, family unification vouchers or
vouchers for the disabled, when their grandfathered partici-
pants leave the program. For continued eligibility, states
could apparently set any requirements they wish for tenant-
based or homeownership assistance, subject only to the
grandfathering requirements discussed below and whatever
pressure the performance standards exert. States would thus
be permitted to set time limits or work requirements, as well as
various behavioral standards.

2Currently, housing agencies may obtain HUD approval to admit fewer
extremely low-income families, but only if they provide substantial evi-
dence showing that meeting the targeting requirement would be impos-
sible and that reducing the requirement would enable the agency to serve
other families living in severely substandard housing or facing very high
rent burdens

2The Senate bill requires a state to show that it cannot “reasonably” meet
the 75 percent targeting requirement in a particular year (see Section
7(a)(2)(B)); the House bill requires proof that the 75 percent requirement
“cannot be met,” but says nothing about what types of reasons may be
adequate proof (Section 6(a)(2)).

2Gection 6(a) of the House bill; Section 7(a)(1)(B) of the Senate bill. For
other applicants, the eligibility limit is the same as currently, i.e., 80 per-
cent of AML

Admissions Preferences

Subject to the applicable targeting percentage, a state
could set admissions preferences based on family character-
istics. The Senate bill specifies that a state’s preference system
must be “uniform.”?* The bills are silent regarding other
waiting list requirements, but the requisite of a single sys-
tem of state preferences (particularly a single uniform system)
appears to wipe out waiting lists now maintained by local PHAs,
ordered based on local preferences. Even if a state chose to sub-
contract administration of its program in a particular area to
a PHA that had operated a voucher program, it appears that
the state could not authorize the PHA to use its existing wait-
ing list or local preferences. None of the types of family
characteristics enumerated in the HANF bills would be pro-
hibited under current law, so it is not clear why—except for
political reasons—the bill is so specific. The question begs—
is the intent to prohibit states from having admissions
preferences based on housing needs?

Under HANE, states would be
permitted to set time limits or work
requirements for Voucher eligibility,

as well as various behavioral standards.

Two specified permissible preferences raise particular
questions concerning the Administration’s intent: families
relocating from units with project-based voucher assistance
and families affected by the conversion, sale or demolition
of public housing projects. Under the grandfathering provi-
sions of the bills discussed below, the former have a right to
receive the next available voucher. It is not clear whether the
listing of these families among the possible preference cat-
egories is intended to alter the current statutory continued
assistance guarantee.” In regards to displaced public hous-
ing tenants, the question arises concerning whether the
Administration intends to stop requesting additional voucher
funding for these families.

Subsidy Levels

Under HANF, states would have virtually unfettered dis-
cretion to set subsidy levels, subject solely to the performance
standards set out above. The bills only provide that maximum
subsidy levels must be “reasonable and appropriate for the
market area.”” Thus eliminated is the current concept of a
permissible range of percentages based on HUD-determined

#Senate Section 7(c). The House bill refers to a preference system as sin-
gular, but omits the word “uniform.” Section 6(c).

242 U.S.C. § 1437f (0)(13)(E) (West Supp. 2002).
2GSection 8(d) of both bills.
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Fair Market Rents. There is no floor on how low subsidy pay-
ments could be.”” States apparently could set higher payment
standards for homeownership than for rental housing, which
is not permitted under current law.

As mentioned above, because HANF's performance stan-
dards reward the number of households served but are silent
on critical issues of rent burdens, reduction of severe hous-
ing needs (except for homelessness) or access to
neighborhoods with lower concentrations of poverty, states
may feel pressured to keep subsidy levels relatively low, re-
gardless of the effect on the lowest-income families, in order
to serve more households. Waivers of the targeting require-
ment may well be allowed based on any difficulty that ELI
households have in using their vouchers. In contrast, cur-
rent targeting requirements cannot be waived for this reason,
so PHAs are more likely to increase payment standards if
necessary to comply with the 75 percent ELI requirement,
especially since they should eventually be reimbursed un-
der the current voucher renewal funding formula.

Under HANE, while families would not be allowed to
rent a unit unless the state finds the unit’s rent “reasonable
and appropriate in comparison with rents charged for non-
luxury dwelling units in the private, unassisted local
market,”? maximum subsidy levels may fall very short of
such a “reasonable” rent. Itis unclear whether orhow HANF’s
addition of the word “appropriate” or the omission of any
“comparable unit” requirement is intended to change the test
from the current statutory rent reasonableness standard.”

HANF would permit states to require
families to pay at least 50 percent of their
income toward rent after a certain
amount of time in the program.

Required Family Contributions

Under the HANF proposal, states cannot require fami-
lies to pay more than 30 percent of gross income for rent and
utilities or homeownership expenses at the time of entering
into the lease, except that states must use a minimum rent of
$50 if higher. This is more burdensome than the current law,
where families cannot pay more than 30 percent of their ad-
justed income, and only about 40 percent of PHAs (with the
discretion to set minimums anywhere between zero and $50)
impose a $50 minimum rent for vouchers. Under HANE,

The Administration’s fact sheet claims that HUD would no longer set
FMRSs, though this seems unlikely because FMRs are required for HOME
and other programs.

2Gection 8(c) of both bills.

®See Section 8(0)(10)(A) of the United States Housing Act, 42 U.S.C.A.
§1437£(0)(10)(A) (West Supp. 2002).

states, not the HUD Secretary as proposed in HUD’s FY 2004
budget, would have the option to grant hardship exceptions
to the minimum rent on a case-by-case basis. Under HANF,
just as under current law, elderly and disabled households
would not be exempt from minimum rent requirements, in
contrast to the proposed exemption in the FY 2004 budget
proposal.

The change to gross income will result in higher required
rent payments for all types of households compared with
current law, and could particularly hurt elderly or disabled
families with high medical expenses, and families with child
care costs. In addition, states would be permitted to set higher
payment requirements after the initial lease period. States
could, for example, require families to pay at least 50 per-
cent of their income toward rent after a certain amount of
time in the program. Even at the time of initial leasing, there
would be no limit on how much of their income families could
pay (compared to the current 40 percent of adjusted income
limit for new participants and movers and the general limit
of a “reasonable” rent burden). Under HANF, a family’s huge
rent burden in using a voucher with low subsidy levels would
be considered a family’s “choice.”

However, HANF does contain one good idea regarding
annual recertification of income: allowing an exception from
the ordinary annual practice for elderly families, for whom
recertifications would be done at least every three years.*

Portability

The language in the House and Senate bills differs sig-
nificantly on interstate portability rights. The House bill
(§12(a)) is clear that a family can take a voucher from one
state and use it to rent a unit in another state. (Presumably
the receiving state would bill the initial state for the cost of
the family’s subsidy, in essentially the same way that agen-
cies now bill when a family moves to an area served by a
different housing agency.) Section 12(a) of the Senate bill,
however, states that a family receiving housing assistance
from one state is eligible to receive assistance in another state,
in contrast to the House bill’s mandatory “shall receive”
phrasing. While the language of the Senate bill overcomes
the potential obstacle of different eligibility rules, it does not
require the receiving state to provide the family seeking to
move with immediate voucher assistance. Thus the Senate
version does not guarantee that a family can move with
voucher assistance. Both bills do, however, agree that the
terms of assistance are those of the new state.

In practice, families may be deterred from moving to
states where they would have to pay more of their income to
use a voucher or where vouchers are subject to time limits or
other onerous requirements. Both bills also agree that fami-
lies “receiving housing assistance” have portability rights.
Restricting portability rights to voucher recipients, as opposed
to voucher holders, is apparently more limited than current
portability rights.

Lastly, both bills are silent regarding how states must treat
moves within a state, except that families must be allowed

3Section 6(e) of the House bill; Section 7(e) of the Senate bill.
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to use their tenant-based assistance to “move” (House bill)
or “relocate” (Senate bill) “to other suitable housing.”*' As
noted above, states could apparently decide not to adminis-
ter the program in portions of the state, thereby prohibiting
families from using their assistance to relocate to the uncov-
ered areas.

Inspections and Housing Quality

Under current law, PHAs can use state or local housing
quality standards (HQS) if they are stronger than the federal
counterparts. Under HANF, however, state or local HQS will
govern if they exist, regardless of how they may differ from
current federal HQS.* It appears that this will create a patch-
work of applicable rules in many states, with some areas still
being subject to the federal HQS because there are no other
applicable rules, and other areas subject to local rules, some-
times stronger but frequently weaker than federal HQS. Even
with state codes, in areas that also have local codes both sets
of rules would have to be met. It is curious that states are not
given the option to continue to use federal HQS for the sake
of order, uniformity and administrative simplicity. Given this
hodgepodge set of standards, it is unclear what effect a
change to state or local codes may have on the applicability
and implementation of current federal lead paint rules.

HANF is silent on whether the states or
other entities administering the block
grants would have the affirmative duty
to further fair housing.

Similar to current law, under HANF states will be required
to inspect units before rental or purchase under the program,
and units will have to pass inspection before payments are
made. (Owner groups have proposed various exceptions to
this current requirement to facilitate prompt rentals, some of
which were incorporated in Senate and House bills last year.)
However, unlike current law, ongoing inspections will be re-
quired only once every three years, rather than annually, though
states would be free to do more frequent inspections of pro-
gram units if they wish, and must “ensure that all dwelling
units receiving such assistance are maintained in accordance
with [applicable state and local codes].”*

31See the definition of “tenant-based rental housing assistance,” Section
4(d) of the House bill; Section 3(5) of the Senate bill.

328ee Section 11 of both bills.

¥Section 11(c) of the Senate bill. The House bill has the same requirement
but applies it to occupied units receiving assistance. It is important to note
that this three-year inspection requirement applies to homeownership units
as well as rentals, and HUD rules do not now require ongoing inspections
of Section 8 homeownership units. The House bill has the same require-
ment but applies it to occupied units receiving assistance.

Family Self-Sufficiency Program

Under HANF, states would probably have no obligation
to meet the prior enrollment requirements established by
PHAs within their jurisdiction in the Family Self-Sufficiency
(FSS) program. In addition, families participating in the FSS
program would not have a right, under either bill, to com-
plete their contracts of participation and continue to accrue
savings as their earnings increase. FSS is authorized by Sec-
tion 23 of the U.S. Housing Act,* and the bills continue only
the rights under Section 8. If states cease to honor FSS con-
tracts and thereby prevent families from completing them, it
is not clear whether the families would be entitled to the
funds PHAs had accumulated in escrow accounts on their
behalf. If states do continue existing FSS contracts, they prob-
ably would not receive any additional funding to cover
escrow funds. The statutory provisions concerning the new
funding formula, discussed above, contain no adjustment
based on the effect of tenant contributions on the amount of
subsidy paid. To the extent that the bills breach current con-
tracts between PHAs and owners or lenders, it is unclear
whether such provisions would be legally valid.

Resident and Public Participation

Currently, PHAs must have a Resident Advisory Board
(RAB) that includes voucher participants and must consult
with the RAB on discretionary policy decisions. PHAs must
respond in writing to written comments of the RAB submit-
ted in response to the PHA’s annual or five-year plan. Families
assisted under HANF would have no right to be represented
on a RAB, and there is no formal RAB role to participate in a
state’s discretionary decision-making under HANF.

However, because a state’s objectives concerning the
performance standards under HANF must be incorporated
in the annual Consolidated Plan, the same public hearing
requirements that currently apply to the Consolidated Plan
would apply to the state’s proposed activities under HANF.
Also, under HANF each state’s annual performance report
would be required to be a public document.

Fair Housing

HANEF is silent on whether the states or other entities
administering the block grants would have the affirmative
duty to further fair housing. The 1998 Housing Act made it
explicit that PHAs administering the voucher program—and
public housing—have such a duty, which would be lost un-
der HANE.

Grandfathering of Current Participants

Under both the House and Senate bills, families with ten-
ant-based vouchers “shall, for fiscal years 2005 through 2009,
continue to receive such assistance subject to the terms and
conditions of [Section 8 of the U.S. Housing Act of 1937]” out
of funding provided under the block grant.®® Apparently, this

342 U.S.C. §1437(u).

¥This language was taken from the House bill, though the Senate bill is
essentially the same.
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grandfathering language requires that the same subsidy and
rent rules apply and perhaps that HUD's entire regulatory
structure, including grounds for termination, would apply
to grandfathered families for five years. Compliance with
this requirement could be nightmarishly complicated for
states if they chose to vary their HANF program substan-
tially from the current voucher program.

There are, however, differences between the House and
Senate versions of HANF for certain types of current recipi-
ents. Under the House bill, families using vouchers for
homeownership or with project-based assistance at the time
of transition would continue to receive assistance subject to
current Section 8, without a five-year time limit (i.e., no new
provisions would apply). The Senate bill, on the other hand,
explicitly phases out the states” obligation to follow existing
rules under Section 8 for all current voucher participants,
including project-based and homeownership assistance, be-
ginning in FY 2010.%* Also, the Senate bill, unlike the House
bill, grants certain continuing rights under Section 8 to “en-
tities,” although such rights end with FY 2009. (Presumably
this term would apply to owners with project-based and ten-
ant-based voucher contracts, for the term of such contracts,
and to lenders receiving direct payments of Section 8
homeownership assistance.) The House bill only grandfa-
thers “families.”

Despite their differences, both bills
condition grandfathering rights on
funding. If there is insufficient funding to
continue assisting families at the subsidy
levels required by the U.S. Housing Act of
1937, states must choose to assist the
maximum number of grandfathered
families at lower subsidy levels.

The Senate provision would apparently provide more
protection for owners with project-based voucher contracts
through FY 2009, although owners may be better off after that
date under the House bill. However, because the House
grandfathering provision only applies to families, owners
apparently have no right to maintain the number of units un-
der contract for project-based assistance when families move
out or become ineligible for continuing voucher assistance.

Despite their differences, both bills condition grand-
fathering rights on funding. If there is insufficient funding
to continue assisting families at the subsidy levels required

*To do this, the Senate bill adds a new paragraph (20) to the voucher
statute, USHA Section 8(0). See Section 7(d)(3).

%See Section 7(d)(1).

by the U.S. Housing Act of 1937, states must choose to assist
the maximum number of grandfathered families at lower
subsidy levels.”*® However, rights of enhanced voucher ten-
ants (who receive higher than ordinary subsidies in order to
avoid displacement from their homes) are even more vul-
nerable to insufficient appropriations than are the rights of
other grandfathered tenants. Families receiving enhanced
voucher assistance under Section 8(t) would continue receiv-
ing those additional subsidies only if there are sufficient
specific appropriations for that purpose in addition to reqular
block grant funding, and funding for such additional subsi-
dies would be separately distributed based on the number
of tenants receiving enhanced voucher assistance in each
state.””

HUD Oversight

How HUD exercises its HANF oversight role would ap-
parently be wholly in HUD’s discretion. The bills merely state
that “The Secretary may make such reviews and audits as may
be necessary or appropriate to determine whether the State
has carried out the housing assistance activities and objectives
set forth in its plan.... in a timely or effective manner” and in
accordance with applicable law and the Secretary’s perfor-
mance standards.*” The Secretary has the usual remedies if
HUD finds that a state has substantially failed to comply, with
one important exception. The bills give HUD the authority to
withhold state funds from other programs administered by
HUD, in addition to HANF if a state is found to be in sub-
stantial noncompliance with HANF requirements.*!

Stay tuned for further developments on one of the ma-
jor housing issues of this year, if not this era. The Bulletin
will provide further updates on the block grant proposal
and any progress in the legislative process as the bills move
forward. W

3See Section 6(d)(2) of the House bill; Section 7(d)(2) of the Senate bill.
¥Section 9(b) of the House bill; Section 9(c) of the Senate bill.

“Section 13(a) of the House bill. Section 13(a) of the Senate bill is equiva-
lent.

#Gee Section 13(b)(5) of both bills.
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Tax Credit Program
Escapes Serious Damage from
Bush Tax Plan

The compromise tax cut bill passed by both the House
and the Senate and signed by the Presidentin May' contains
much to stir outrage, but in the end failed to include earlier
proposed provisions concerning dividend taxation that
threatened substantial harm to the continued production of
housing through the Low-Income Housing Tax Credit
(LIHTC) program. The final bill’s dividend tax provisions
contain only shareholder-level reductions in dividend and
capital gain tax rates. Absent is any corporate-level struc-
ture, such as excludable dividend accounts (once-taxed
earnings that would become eligible for tax-free treatment
when paid as dividends), that would have substantially
harmed the value of tax credit investments. Until such a pro-
posed structure returns to the policy table, likely in a future
effort to expand favorable tax treatment of dividends, the
LIHTC appears safe from harm.

Earlier in the year, the House and Senate’s originally pro-
posed bills would have changed how corporate earnings and
stockholder dividends were taxed and could have had a di-
sastrous, though perhaps unintended, effect on the supply
of affordable housing. The centerpiece of the Bush
administration’s original stimulus package was the elimina-
tion of the so-called “double taxation” of corporate profit,
which currently is taxed at the corporate level and at the
shareholder level when paid out as dividends. Many ana-
lysts predicted that proposed changes in the taxation of
corporate dividends would have significantly reduced the
value of existing incentives provided under the LIHTC pro-
gram, which is the nation’s largest active affordable rental
housing production program for low-income families.?

What Is the LIHTC?

The LIHTC, established by the Tax Reform Act of 1986,
provides an incentive for private-sector investment in the
production and rehabilitation of affordable rental housing.
Equity generated by the tax credit—$6 billion annually*—
finances the production and rehabilitation of over 100,000
affordable units per year. Credits are allocated by state agen-
cies to specific eligible properties and claimed by equity
investors in those properties over a 10-year period. Sale of
tax credits provides substantial equity for project costs,

Pub. L. 108-27, ___Stat. ___ (May 28, 2003).

2A site rich with resources on this topic, including original analyses of the
proposed legislation, is maintained by Recapitalization Advisors, Inc., a Bos-
ton-based affordable housing consulting firm, at www.recapadvisors.com.

Pub. L. 99-514, § 252 (Oct. 22, 1986). The LIHTC was granted permanent
authority by the Omnibus Budget Reconciliation Act of 1993, Pub. L. 103-66,
§ 13142 (Aug. 10, 1993).

*Local Initiatives Support Corporation (LISC), Low Income Housing Tax
Credit Q & A (March 18, 2003) at 1.

reducing the amount of debt that properties must carry and
enabling lower restricted rents. Each state receives tax cred-
its based on population at the rate of $1.75 in annual tax
credits per capita. States must develop an allocation plan to
address the jurisdiction’s needs through preferences and set-
asides.® State or local housing credit agencies allocate the
credits to developers of specific projects in a competitive pro-
cess based on the allocation plan. Developers raise project
capital through the syndication process, selling the credits
to investors at around 80 cents in equity for each tax credit
dollar sold.

Under the current system, 98 percent of tax credit pur-
chases are made by corporate entities. The benefits of a
corporation’s decision to invest in LIHTC are shared at both
the corporate and shareholder level: because a corporation’s
tax liability is reduced by its purchase of tax credits, its after-
tax earnings are increased. Corporations pass on the savings
by distributing increased dividends to shareholders or, if the
corporation retains the earnings, by increasing the value of
the stock.

The tax credit program provides a critical supply of af-
fordable rental housing as the inventory of other subsidized
apartments continues to drop. Furthermore, HUD’s few new
production or preservation programs such as HOME and
HOPE VI, whatever their deficiencies, as well as many other
federal housing preservation efforts, also depend on the le-
veraging of capital by tax credits. All of these efforts would
have suffered from any devaluation of the credits through
the original dividend tax cut provisions.

Bush’s Original
Proposed Dividend Tax Exemption

As originally proposed, the Bush administration’s tax
plan introduced in both chambers of Congress in February
as H.R. 2 and S. 2, sought to end “double taxation.” Double
taxation occurs where corporate net earnings are taxed
against the corporation, and then the payout to the share-
holder in the form of dividends also is taxed against the
shareholder.® The Administration’s proposed remedy for this
was the creation of the “Dividend Tax Exemption.” Taxed
corporate earnings would have been placed in a special ac-
count, from which dividends paid to shareholders would

SFor an examination of the efficacy of using preferences and set-asides in
the allocation plans to meet local needs, see Urban Institute, An Analysis of
State Qualified Allocation Plans for the Low-Income Housing Tax Credit Pro-
gram (May 2002), available at www.huduser.org/Publications/pdf/
AnalysisQAP.pdf.

Some economists and commentators challenged the Bush plan’s conflation
of what could be seen as two distinct earning events, both of which rea-
sonably should be taxed. See, e.g., Bernard T. Deasy, “President’s Message,”
Merritt Messenger — Newsletter of Merritt Comm. Capital Corporation (Spring
2003) at 3: “There is no link between taxes paid by a corporation and taxes
paid by individual investors. Trying to establish a nexus between the two
by tracing a dollar of taxable profit at the corporate level through the dec-
laration of a dividend and on to the tax return of an individual investor is
avery long stretch.” Others, including supporters of the LIHTC, see double
taxation as inefficient and economically distortive. See, e.., David A. Smith,
Recapitalization Advisors, Inc., Dividend Tax Exemption (DTE) and Afford-
able Housing: A Primer on the Issue (March 31, 2003), ] 3.
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have been tax-free for the shareholder. Where the corpora-
tion did not distribute dividends, but instead retained
earnings, the shareholder’s basis would have been adjusted
so that resulting capital gains realized upon the sale of stock
would also have been free from double taxation. Any simi-
lar proposal that would have made a dividend exemption
determination at the corporate level would also have threat-
ened the value of housing tax credits, which are almost
exclusively purchased by corporate investors.

How Would the Dividend Tax Exemption
Proposal Have Harmed LIHTC?

Under the current system, as a general rule, the cor-
poration’s and shareholders’ interests are aligned in terms
of the benefits of avoiding tax liability. However, the origi-
nally proposed Dividend Tax Exemption would have
reduced the benefit conferred by tax credits on sharehold-
ers’ earnings. This is because untaxed income, such as that
invested in tax credits, could not have been passed along to
the shareholders tax-free. One analysis showed that under
the proposal, the amount of taxes paid by shareholders on
dividends sheltered from taxes by the LIHTC would have
likely exceeded the net benefit realized by the corporation
from the credit—that is, every $1 of tax credit investment
would have resulted in a reduction of $1.86 in taxed corpo-
rate earnings to be distributed as tax-free dividends.”

Corporations would have likely bypassed investment in
LIHTC in favor of other investment activities that benefit their
shareholders. Other programs attractive due to their tax-
avoidant effects, such as New Markets tax credits and
tax-exempt bonds, would have been similarly impacted.
Oddly, the Bush administration had also proposed a
homeownership tax credit that would have been undermined
as well.®

As aresult of the reduced incentives to purchase tax cred-
its and the decreased demand, LIHTC prices could have fallen
by as much as 50 percent.” Coupled with the increase in sup-
ply of tax credits with inflation and population increases
(allocated per capita), the market for LIHTC would probably
have softened dramatically. Though the cost to the Treasury
of making credits available would not have decreased, the
equity leveraged by the lower-priced tax credits would have
dropped significantly, reducing the number of units by as
much as 35 percent, or a loss of 40,000 units annually."

Analysts predicted other ancillary effects from enactment
of the proposed Dividend Tax Exemption. Tax-free state and

’Ernst & Young, LLP, The Impact of the Dividend Exclusion Proposal on the
Production of Affordable Housing (commissioned by National Council of State
Housing Agencies (February 2003) (hereinafter “Ernst & Young study”))
at 3. The complete Ernst & Young study is available on the NCSHA’s Web
site at www.ncsha.org/uploads/ACF4B11.pdf.

SDavid A. Smith, Recapitalization Advisors, Inc., Dividend Tax Exemption
(DTE) and Affordable Housing: A Primer on the Issue (March 31, 2003), q 8.

“Housing and Development Reporter, Current Developments, Vol. 31, CD-4
at 108 (Feb. 27, 2003).

Jd. Ernst & Young, supra note at 8.

municipal bonds, in competition with what would become
tax-free dividends for investment capital, would have likely
borne higher interest rates." The construction industry would
probably have been harmed because of a reduction in new
affordable units.”? In states that use the federal definition of
adjusted gross income for tax-collection purposes, state and
local revenue would also have been reduced, potentially
hurting those jurisdictions’ abilities to provide financial re-
sources for affordable housing."

The originally proposed Dividend Tax
Exemption would have reduced the
benefit conferred on shareholder earnings.
Untaxed income could not have

been passed along tax-free.

Successful Efforts to Minimize Damage to LIHTC

Thanks to the efforts of a variety of industry and
grassroots organizations, the threatened harm to LIHTC was
brought to the political forefront. Examples of lobbying
on behalf of LIHTC were numerous. A letter spearheaded
by the National Council of State Housing Agencies and
co-signed by a cross-section of national and regional groups
supporting affordable housing production' asked the
Administration to avoid negative consequences to the
LIHTC. Co-signatories included the Affordable Housing In-
vestors Council, whose members provide 80 percent of
investments in LIHTC, which also expressed apprehension
about the effects of the Bush tax plan on future housing pro-
duction.” Supporters of changes to the tax plan held several
meetings with Treasury officials, and Reps. Charles Rangel
(D-NY) and Barney Frank (D-MA) wrote of their concerns to
HUD Secretary Mel Martinez. Testimony on the tax plan’s
projected harm to the LIHTC was offered before the House

HLetter from Barbara Thompson, Executive Director of National Council
of State Housing Agencies, to John W. Snow, Sec’y, United States Dep’t. of
Treasury (Feb. 25, 2003) (accompanying submission of Ernst & Young Re-
port).

“Testimony of James Rayburn, VP of Nat'l Assoc. of Home Builders, be-
fore U.S. House of Reps. Oversight and Investigations Subcommittee of

Financial Services Committee on President’s Economic Growth Package
(March 18, 2003).

BErnst &Young Study, supra note at 9.

“For information about signing on to NCSHA's statement, The Impact of
the Administration’s Dividend Tax-Exemption Proposal on the Low-Income Hous-
ing Tax Credit, contact Nicole Gobbo at (202) 624-7710 or ngobbo@ncsha.org.

15See Affordable Housing Investors Council, Press Release (March 21, 2003).
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Ways and Means Committee, the House Financial Services
Subcommittee on Oversight and Investigations, and the Sen-
ate Finance Committee. Rep. Bob Ney (R-OH), Chair of the
House Subcommittee on Housing and Community Opportu-
nity, offered support for the LIHTC before a House committee
(although he voiced full support for the Bush plan).*®
Ultimately the combined efforts of all the groups rally-
ing behind the LIHTC resulted in enactment of dividend tax
provisions that pose no harm to LIHTC. In the House, House
Ways and Means Chair Bill Thomas (R-CA) shifted the divi-
dend provisions away from total exclusion toward a cut in
tax rates on such income. Later, the Senate passed a tax cut
bill that deleted the corporate accounting provisions (limit-
ing corporate distributions of tax-free dividends to taxed
income) favored by the Bush Administration, also protect-
ing the LIHTC. The Senate also approved a sense of the Senate
“protect the LIHTC” amendment by Senator Reed (D-RI),
serving additional notice to the conferees of the issue’s
importance. The Conference approved only the shareholder-
level rate reduction approach proposed by the House, thus
safeguarding LIHTC from this round of tax cut frenzy. B

“Hearing on President’s Economic Growth Proposals: Hearing on H.R. 2 before
the House. Comm. of Ways and Means, 108" Cong. (2003) (statement of Rep.
Robert Ney, Chair, House Subcommittee on Housing and Community
Opportunity).

FREQUENTLY ASKED QUESTION

May a Tenant Commissioner
Receive a Stipend?

Question
Is a conflict of interest created when a PHA pays a sti-
pend to Public Housing tenant commissioner?

Answer

No. The HUD rules recognize and encourage the pay-
ment of stipends to public housing residents. Within
the rule regarding annual income, a resident services
stipend is defined as a modest amount (not to exceed
$200 per month) received by a resident for performing
a service for the PHA... on a part-time basis, that en-
hances the quality of life in the development. Such
services may include, but are not limited to... serving
as a member of the PHA’s governing board. 24 C.ER.
§5.609(c) (8)(iv) (2002).

In addition, the tenant participation rules cross ref-
erence to the previously cited rule regarding annual
income and state that “stipends are... not subject to con-
flict of interest requirements.” 24 C.F.R. § 964.200(b)(2).

The only conclusion that may be drawn from these
regulations is that federal law allows a resident com-
missioner receive a stipend from a PHA and that receipt
of such stipend does not create a conflict of interest.

HOPE VI Reauthorization
Passes House Committee

On May 21, 2003, the House Financial Services Commit-
tee approved H.R. 1614, a bill that reauthorizes the HOPE VI
program for Fiscal Year (FY) 2004 and FY 2005. No amend-
ments were made to the bill in the full committee. H.R. 1614
incorporates all the changes originally proposed by Mel Watt
(D-NC) in H.R. 1077. Those amendments augmented the se-
lection criteria for awarding HOPE VI grants to include the
extent to which the revitalization plan would (1) commence
and be completed expeditiously; (2) minimize temporary or
permanent displacement of current residents wanting to re-
main or return to the revitalized community; (3) sustain or
create more project-based housing units for persons eligible
for public housing in markets where there is a demand for
the creation of such units; and (4) give existing residents pri-
ority for occupancy in dwelling units in the revitalized
community.

On May 7, when the bill was still before the House Sub-
committee on Housing and Community Opportunity,
Representative Maxine Waters (D-CA), the ranking minor-
ity subcommittee member, was successful in making several
amendments to the bill during the bill’s "mark-up" session.
Those amendments addressed issues of concern to housing
advocates. Ms. Waters proposed that the definition of severely
distressed public housing be expanded to include develop-
ments that are "lacking in sufficient appropriate trans-
portation, supportive services, economic opportunity,
schools, civic and religious institutions and public services."
Another amendment to the selection criteria provisions of
the program mandated procedures to provide for resident
participation both at the beginning and during the HOPE VI
planning process. Another amendment augmented the se-
lection criteria to emphasize that proposals should be selected
based upon their provision of supportive services to residents
before relocation.

The House Financial Services Committee is expected to
report the bill out to the full House for its consideration.

The Bush administration has made it clear that it wants
to stop funding for the HOPE VI program in FY 2004 and
has so proposed in its FY 2004 budget. Thus, even if the re-
authorization of HOPE VI passes both the House and Senate,
it remains to be seen if funding will be made available for
the program.

Housing advocates and residents would like to see sev-
eral additional amendments to the HOPE VI program before
the reauthorization bill is finally adopted and hope to find
sponsors for those amendments. The changes sought include:

e The establishment of an advisory panel that would,
among other things, assist the Secretary of HUD in de-
veloping a list of severely distressed public housing
developments that identifies developments by name, the
public housing agency that owns the development, city
and state, and the number and size of units. The list
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would be maintained and published by HUD annually.
The advisory panel would include members selected by
organizations from state and local housing agencies and
national and statewide organizations representing pub-
lic housing tenants, along with academics, consultants
and advocates knowledgeable about public housing.

* A requirement that priority be given to HOPE VI pro-
posals that sustain or create more appropriately sized
project-based housing units for extremely low-income
persons.

e The provision of funding for resident organizations to
assist them in effectively participating in the planning
for and development of an application for a HOPE VI
grant. These funds would be used to promote participa-
tion in the planning process and to hire technical and
legal support for the residents.

* Requiring that consideration be given to plans that dem-
onstrate that all reasonable steps will be taken to ensure
that the maximum number of existing residents are given
priority for and are encouraged to return to the revital-
ized community. Such steps should include the
establishment of re-occupancy criteria that are dissemi-
nated before any relocation.

e A provision that would authorize the funding of appli-
cations only if the intention to apply for HOPE VI
funding was included in the PHA annual plan and resi-
dents of the affected development were given notice and
an opportunity to comment on the proposal within the
45-day comment period applicable to the PHA plan
adoption process. The provision would also require
PHAs to respond to any resident comments and to at-
tach both the comments and responses to the PHA's final
plan that is submitted to HUD. W

2003 Advocates’ Guide to Housing Policy

The National Low-Income Housing Coalition
(NLIHC) has just released a new and expanded 2003
Advocates’ Guide to Housing & Community Develop-
ment Policy. The Guide contains more than 60 short
chapters describing housing-related programs, propos-
als and issues, plus appendices that explain the federal
legislative and advocacy process. The Guide is an in-
valuable reference for beginning or advanced advocates,
students or policymakers. It is available for free from
the NLIHC Web site www.nlihc.org. Hard copies can
be purchased on the Web site by NLIHC members for
just $15 and for $25 for non-members. Hard copies can
also be purchased by phone at (202) 662-1530 x227.

Advocates are also urged to join the National Low-
Income Housing Coalition! You can join electronically
at www.nlihc.org/about/join.htm.

HUD Waivers Benefit
Individual Program Participants
and Facilitate the Use of
Project-Based Vouchers

HUD is required to publish quarterly in the Federal Reg-
ister any waivers of federal regulations that it has issued.!
As of April 1, 2003, HUD published all of the waiver re-
quests granted during each quarter of 2002.> The majority
of the waivers granted for calendar year 2002 affecting the
voucher program can be divided into three broad catego-
ries: waivers that granted voucher holders the right to rent
from a relative; waivers made on behalf of families with
disabled individuals who needed a reasonable accommo-
dation, the majority of which were for payment standard
increases; and waiver requests regarding the project-based
voucher program.

A summary of the waivers is set out below. They should
assist advocates in determining whether to urge a PHA to seek
a waiver of HUD regulations to assist families in leasing a
unit and in determining whether a PHA would be successful
when seeking a waiver to facilitate the placement of project-
based vouchers.® For each waiver there is a citation to the
Federal Register where the waiver was published, which de-
scribes in greater detail the relevant activity, nature of the
regulation and the reason the waiver was granted, and lists
the relevant PHA, the name of the person who granted the
request and a HUD contact person for more information. In
all cases, Assistant Secretary Michael Liu granted the waiver
and the contact person was Gerald Benoit, Director, Housing
Voucher Management and Operations. For more information
on the waivers, please refer to the cited Federal Register.

Leasing a Unit to a Close Family Member

Except in limited circumstances, a PHA is prohibited
from approving the use of a voucher for a unit that is owned

In 1989, Section 106 of Public Law 101-235 added the provisions regard-
ing the reporting of waivers granted and the delegation of the authority
to grant a waiver. 42 U.S.C.A. § 3535(q) (West, Westlaw, Mar. 13, 2003).
Prior to that time, the published HUD regulations have contained a provi-
sion allowing the Secretary, subject to statutory limitations, to waive a
regulation for good cause. See e.g. 24 C.ER. § 5.110 (2002); 41 Fed. Reg.
22,814 (Jun. 7, 1976) (§ 899.101(a)).

267 Fed Reg. 54,717 (Aug. 23, 2002) (first quarter); 67 Fed. Reg. 63,202 (Oct.
10, 2002) (second quarter); 68 Fed. Reg. 4,558 (Jan. 29, 2003) (third quar-
ter); 68 Fed. Reg. 16,902 (Apr. 7, 2003) (fourth quarter).

SThere is no limitation on who may request a waiver, but the published
waivers appear to be from PHAs, project owners and other recipients of
grant funds, including cities. There does not seem to be a prohibition on
waiver requests from program participants, but it is not the practice. If a
program participant sought a waiver, it would seem that obtaining the
grant recipient’s endorsement—such as the PHA—would substantially
improve the likelihood of success. If that is true, there are possibly few
situations in which a recipient of assistance would make the waiver re-
quest independently.
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by a close family member of the voucher holder.* HUD has
granted waivers of this prohibition for large families when
other suitable vacant units were unavailable in the PHA ju-
risdiction.’

There may be additional reasons for requesting a waiver
to allow a voucher holder to rent a unit owned by a close
family member. For example, if the voucher holder or a fam-
ily member is an adult, especially a senior citizen, who does
not speak English, a waiver may be appropriate if the lan-
guage is unique, the family member relies upon some form
of language assistance that is available near the family-
owned unit, and the limited English speaker will be denied
the full benefits of the voucher program if the waiver is
denied.®

Reasonable Accommodation for a
Family with a Disabled Member

Eligible housing. HUD rules preclude PHAs from approv-
ing the use of vouchers in a school dormitory” However,
HUD has granted a waiver that allows a PHA to assist a dis-
abled individual to rent a unit from a university. The
individual needed the dorm-unit for easier access to classes
and because there was no other accessible and affordable
housing on or near the university.® In the past, other rules
have been waived in order to make a reasonable accommo-
dation for a person with a disability.’

24 C.ER. § 982.306(d).

%67 Fed Reg. 54,717, 54,724 (Aug. 23, 2002); 67 Fed. Reg. 63,202, 63,217
(Oct. 10, 2002); HUD has granted such waivers in the past. 65 Fed. Reg.
44,922, 44,933 (July 19, 2000), and 65 Fed. Reg. 66,138, 66,158 (Nov. 2, 2000)
(granted to a hard-to-house family to prevent homelessness due to the
lack of large units in the jurisdiction) (both may refer to the same waiver);
66 Fed. Reg. 36,416, 36,427 (July 11, 2001) (landlord built a separate unit to
rent to relative prior to the issuance of the regulation, waiver granted to
prevent further emotional hardship on the family and financial hardship
on the landlord); 64 Fed. Reg. 55,378, 55,386 (Oct. 12, 1999) (reasonable
accommodation).

®Executive Order 13166 (August 16, 2000) and Department of Justice,
Title VI Policy Guidance Document: Enforcement of Title VI of the Civil
Rights Act of 1964, National Origin Discrimination Against Persons with
Limited English Proficiency, 64 Fed. Reg. 50,123 (August 16, 2000).

724 C.ER. § 982.532(a)(4).
%68 Fed. Reg. 4,558, 4,575-6 (Jan. 29, 2003).

°For example, there have been waivers of the prohibition of renting to a
relative as a reasonable accommodation. See also discussion above. In the
past, HUD also waived based upon reasonable accommodation the re-
quirement (24 C.ER. § 982.307(b)) that a PHA provide the landlord the
address of the prior landlord. 64 Fed. Reg. 44,088, 44,090 (Aug. 12, 1999).
It is possible that the waiver procedure could have been avoided with
respect to this latter rule. The rule states that the information must be
given to a landlord “as shown in the PHA records” or “if known to the
PHA.” 24 C.E.R. § 982.307(b) (2002). The PHA could have adopted a policy
or practice of not placing information regarding prior landlords in PHA
files or removing it from the PHA records as a reasonable accommoda-
tion. If that had been the PHA's policy, it would not have had to seek a
waiver. This same rule of providing prior addresses to a current landlord
has implications for victims of domestic violence. Whether a waiver would
be necessary would again depend upon how the information is collected
or retained by the PHA for victims of domestic violence.

Payment Standard. A PHA may approve a higher pay-
ment standard as a reasonable accommodation to a person
with a disability if the rent is within the basic range (90 to
110 percent of Fair Market Rent (FMR)).1* HUD field offices
may approve a payment standard between 110 and 120 per-
cent of FMR, if required as a reasonable accommodation."
Assistant Secretary Liu has granted a number of waiver re-
quests to increase the payment standard to an amount above
120 percent of the FMR."> HUD can waive either of these
two regulations and there appears to be no difference in the
result. Thus, when a PHA is seeking a waiver of the 120 per-
cent standard it may be more efficient for the PHA to ask for
the waiver of its authority as it bypasses the need to first
seek HUD field office approval and then a waiver of that
authority.

Assistant Secretary Liu has granted a
number of waiver requests to increase
the payment standard to an amount
above 120 percent of the FMR.

Two of the waivers granted by HUD allowed field of-
fices to approve an increase in the payment standard above
120 percent.”® A majority of the requests approved were for
a waiver of the cap on the PHA's ability to approve a pay-
ment standard above the basic range. One request was
granted so that the family would not have to move because,
due to health issues, it would have been a hardship on the
family to seek alternative housing.* The Assistant Secretary
granted another waiver to permit a voucher holder to rent a
unit that was large enough to also accommodate dialysis
equipment needed by a household member.” Another
waiver was granted for a special exception payment stan-
dard, in excess of 120 percent of the FMR, for a unit that would
allow the use of a motorized scooter in all the rooms.' Sec-
retary Liu granted another waiver to allow a voucher

1024 C.F.R. § 982.503(b) (2002).
1d. § 982.503(c)(2)(ii).

It is clear from the descriptions of the waivers that most were for a pay-
ment standard in excess of 120 percent. Compare 67 Fed. Reg. 63,202, 63,217
(Oct. 10, 2002). Other descriptions provided little detail regarding the un-
derlying facts to support the requests. See e.g., id. and 68 Fed. Reg. 4,558,
4,575 (Jan. 29, 2003).

1367 Fed Reg. 54,717, 54,724 (Aug. 23, 2002).
1468 Fed. Reg. 4,558, 4,575-6 (Jan. 29, 2003).
1567 Fed. Reg. 63,202, 63,217 (Oct. 10, 2002).
1668 Fed Reg. 16,902, 16,915 (Apr. 7, 2003).
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participant who is mentally retarded and has cerebral palsy
to “lease a unit with onsite supervision and assistance with
living activities, without which she would not be able to live
independently.”"” In another case he granted the waiver for
a participant with “chronic disorders and chemical sensitivi-
ties that are expected to last indefinitely” so as to permit the
participant to lease a unit that will accommodate her dis-
abilities.”® HUD also granted an exception payment standard
to accommodate participants who require the support of
personal care assistants to enable them to live indepen-
dently.”” Finally, the Assistant Secretary granted a request
because the participant’s “doctors and counselors feel that
moving would be a physical and emotional hardship on him
because he relies upon his neighbors to drive him to doctor
appointments and provide meals and emergency medical
help. Without his neighbors” assistance he is not able to live
independently.”*

Project-Based Vouchers

Assistant Secretary Liu has granted the following waiv-
ers with respect to project-based (PB) vouchers. He granted
waivers of the rule that limits PB vouchers to developments
in census tracts with a poverty rate of less than 20 percent.
These requests were generally granted if it was demonstrated
that the area was formally designated as an Enterprise Com-
munity or Empowerment Zone or there was other economic
activity occurring in the area that promoted the goal of
deconcentration and expanding housing and economic op-
portunities. Requests were also granted for waivers of the
rule that requires that only 25 percent of the development
receive project-based vouchers unless the development is for
the elderly or disabled, or if there are supportive services.
All of the granted waivers were based upon the fact that sup-
portive services would be provided. Finally, several PHAs
sought a waiver of the rules regarding competitive bidding
when the development involved had already been subjected
to a competitive process for other funding, such as tax cred-
its or HOPE VI or when the PHA sought to award the contract
to a particular development for other reasons. For many of
the developments, waivers were granted for two or three of
these rules.

Development located in census tracts with poverty rates greater
than 20 percent. Section II, subpart E, Revisions to PHA Project-
Based Assistance Program; Initial Guidance provides that all
new PB voucher assistance agreements must be for units in
census tracts with poverty rates of less than 20 percent.”!
HUD has granted waivers for several developments in cen-
sus tracts with poverty rates as high as 42 percent. In some
cases, the poverty rate of the census tract was not men-

d.

81d.

Id.

2Id. 16,915-6.

266 Fed. Reg. 3,605, 3,608 (Jan. 16, 2001).

tioned.” The justification for granting the waivers was pri-
marily based upon whether the plan was consistent with the
goal of deconcentration and expanding housing opportuni-
ties. HUD granted a waiver for developments located in
census tracts with poverty rates of 39, 37, 32 and 27 pecent
because the property was located within or near a HUD-
designated Enterprise Community.” It granted another re-
quest for developments in census tracts with poverty rates
of 43 and 41 percent because the developments were within
areas for which a “comprehensive economic housing devel-
opment and infrastructure improvement initiative” was
planned.* In other cases in which a waiver was approved,
the poverty rate of the census tract, which included students,
exceeded 20 percent. When students were excluded from the
analysis, the poverty rate was below the threshold.”

Requests for project-based voucher waivers
were generally granted if the area was an
Enterprise Community or Empowerment
Zone or there was other economic activity

promoting deconcentration and
expanding economic opportunities.

2No census tract information mentioned in the following grant of waiv-
ers. 67 Fed. Reg. 63,202, 63,218 (Oct. 10, 2002) (waiver granted because of
the planned neighborhood revitalization, creation of mixed-income hous-
ing and job opportunities and significant state investment); see also id.
63,219 (four developments within Empowerment Zone and another within
blocks of it. Goals of Empowerment Zones include opening new businesses,
creating jobs); 68 Fed. Reg. 4,558, 4,577 (Jan. 29, 2003) (Empowerment
Zone); 68 Fed Reg. 16,902, 16,915 (Apr. 7, 2003) (units to be located in a
redevelopment area in which goals include mixed income). For more in-
formation on HUD'’s Renewal Community /Empowerment Zone/Enter-
prise Community, see www.hud.gov/ offices/ cpd /economicdevelopment/
programs/rc/about/ezecinit.cfm.

267 Fed. Reg. 63,202, 63,217 and 63,218 (Oct. 10, 2002) (32 percent and 39
percent respectively); 68 Fed. Reg. 4,558, 4,577 (Jan. 29, 2003) (27 percent);
68 Fed Reg. 16,902, 16,918 (Apr. 7, 2003) (SRO in census tract of 37 per-
cent). The goals of the Enterprise Communities (ECs) include creating jobs,
housing and new educational and health care opportunities. See also foot-
note above regarding goals of Empowerment Zones (EZs) and the cite to
more information regarding ECs and EZs; see also 67 Fed. Reg. 63,202, 63,219
(Oct. 10, 2002) (four developments within EZ and another within blocks
of it).

267 Fed. Reg. 63,202, 63,218-9 (Oct. 10, 2002); see also 68 Fed Reg. 16,902,
16,917 (Apr. 7, 2003) (census tract with poverty rate of 29 percent, but PB
vouchers to be located within redevelopment area); id. 16,918 (census tract
with poverty rate of 28.53 percent, but several projects to deconcentrate
poverty and improve the quality of life have been developed in the area
and large-scale market-rate developments are planned for the area).

268 Fed Reg. 16,902, 16,917-8 (Apr. 7, 2003) (census tract with poverty
rate of 32.45 percent, which is only 18.37 percent if students are excluded.
In addition, the development is in an economic development area);
67 Fed. Reg. 63,202, 63,219 (Oct. 10, 2002) (census tract poverty rate is
22 percent, but when students are excluded it drops to approximately
8 percent).
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Requirement that PB voucher units not exceed 25 percent of
the units in a development. Section II, subpart F of the Initial
Guidance states that no more than 25 percent of the dwell-
ing units in any building may be assisted under a housing
assistance payment (HAP) contract for PB vouchers. How-
ever, the percentage can be exceeded when the dwelling units
are specifically made available for elderly families, disabled
families and families receiving supportive services.” HUD
granted several waivers for family units based upon the self-
sufficiency nature of the services, such as assistance with
finding and retaining employment, financial responsibility
and encouraging neighborhood and community involve-
ment.” Several of the waivers granted were for HOPE VI
developments.”

Competitive bidding waived. PHAs must engage in a com-
petitive bidding process for awarding PB voucher
assistance.” The regulations require PHAs to select units to
be subsidized with PB assistance in accordance with a writ-
ten, HUD-approved unit selection policy that prescribes
advertising procedures that must be followed. In addition,
the regulation requires that a PHA’s written selection policy
identify the factors the PHA will use to rank and select ap-
plications. HUD has previously granted waivers under this
rule® and in 2002, PHAs continued to seek new waivers.

During 2002, HUD granted one waiver request because
the particular development was competitively selected for
low-income housing tax credits and under a competitive state
program and there was an “urgent need for affordable rental
housing” in the state.®® HUD granted other waivers on simi-
lar grounds, including the fact that the development

266 Fed. Reg. 3,605, 3,608 (Jan. 16, 2001).

767 Fed. Reg. 63,202, 63,218 (Oct. 10, 2002) (100 percent of units); id. (self-
sufficiency nature of the services included child care, parenting educa-
tion, job re-entry guidance and support and adult basic education instruc-
tion); id. 63,219 (network to local work force); See also 68 Fed. Reg. 4,558,
4,577 and 4,578 (Jan. 29, 2003) and 68 Fed Reg. 16,902, 16,915 (Apr. 7, 2003)
(HUD approved several other requests for waivers of the 25 percent limit
based upon the supportive services which were to be provided).

267 Fed Reg. 54,717, 54,725 (Aug. 23, 2002) (10 of 22 units) (119 of 341);
67 Fed. Reg. 63,202, 63,220 (Oct. 10, 2002) (88 units exceed 25 percent of
total number of units in the development).

24 C.FR. §983.51.

¥There are many instances of HUD waivers of this requirement in the
past. See e.g., 67 Fed. Reg. 19,956, 19,967 (Apr. 23, 2002) (to minimize loss
of housing) (to provide supportive housing for the formerly homeless men);
67 Fed. Reg. 4,548, 4,559-60 (Jan 30. 2002); 66 Fed. Reg. 56,398, 56,407 (Nov.
2001); 66 Fed. Reg. 36,416, 36,428 (July 11, 2001).

3167 Fed. Reg. 63,202, 63,218 (Oct. 10, 2002).

%268 Fed. Reg. 4,558, 4,576 (Jan. 29, 2003) (two waivers granted because
the units were tax credit and HOPE VI and had therefore gone through
the competitive bidding process.); Id. (PHA had a substantial interest in
the units and the waiver would allow the PHA to use the units as replace-
ment housing in conjunction with a HOPE VI development); id. 4,577
(waiver granted because the PHA will acquire 50 percent interest in gen-
eral partner and will maintain the property as a resource for low-income
families); 68 Fed Reg. 16,902, 16,916 (Apr. 7, 2003) (tax credit); id. (tax credit
and city competition); 67 Fed Reg. 54,717, 54,725 (Aug. 23, 2002) (waiver
for 33 units of PHA-owned, mixed-finance senior housing on a tax credit

property).

successfully competed for HOPE VI funds.* Another justifi-
cation for granting a waiver included the fact that the PHA
would have continuing interest in the units.®

Other waivers of the competitive bidding process were
based on less common facts. For example, HUD granted a
waiver to permit project basing for 80 units originally slated
for the Section 8 moderate rehabilitation program that were
severely damaged 12 years ago in Hurricane Hugo. The As-
sistant Secretary granted the waiver request because it will
permit a renovation of the units and maintain the original
intended use of the property.* He granted another because
the request supported the city’s revitalization efforts and
sought to ensure that low-income families maintained ac-
cess to housing in revitalized areas as the area gentrified due
to redevelopment.® HUD approved another waiver request
to allow a PHA to purchase a HUD-owned senior assisted
living facility on the grounds that it was consistent with “the
Department’s goal of housing elders in assisted living facili-
ties with vouchers.”*

Using PB vouchers for a Section 236 development. A PHA
may not use PB assistance in a Section 236 project.” A PHA
requested a waiver of the provision because it wanted to at-
tach 97 PB vouchers to a 277-unit elderly building, and HUD
granted the request because the property was located within
the city’s Enterprise Community.*

Conclusion

The waiver process has many applications and may ad-
dress individual tenant needs as well as facilitate the
placement of project-based vouchers. Because PHAs and other
grant recipients historically have sought waivers, advocates
should work with PHAs when appropriate to encourage them
and support their application for a waiver. l

368 Fed. Reg. 4,558, 4,576 (Jan. 29, 2003) (PHA has substantial interest in
the property); id. (waiver granted because the PHA will acquire 50 per-
cent interest in general partner and will maintain the property as a re-
source for low-income families).

%67 Fed Reg. 54,717, 54,725 (Aug. 23, 2002).
*Id.

*Id.

724 C.FR. § 983.7(c)(4).

%67 Fed. Reg. 63,202, 63,217-8 (Oct. 10, 2002); see also 64 Fed. Reg. 55,378,
55,386 (Oct. 12, 1999) (allowed PB vouchers for a Section 236 development
because of tight housing market).
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HUD’s New Anti-Flipping Rule-
Only as Good as Its Enforcement

The Department of Housing and Urban Development
(HUD) recently issued regulations designed to limit the sale
of “flipped” properties to purchasers who intend to insure
their home loans under the Federal Housing Administration’s
(FHA) single-family home loan insurance program.

“Flipping” is a practice whereby properties are sold
multiple times within a short period with the price of the
home increasing substantially upon each sale based on in-
flated appraisals.' Typically, appraisers, real estate agents
and/or lenders partner to execute such schemes and the price
of the home is frequently inflated 50 to 100 percent over its
original sales price.> The ultimate purchasers, typically first-
time homebuyers who are unsophisticated, low-income,
minority or immigrant households, purchase and finance the
homes at prices that they cannot afford. In the process they
pay the appraiser, lenders and others inflated fees and costs
that are typically paid up-front either by the borrower di-
rectly or from the mortgage loan proceeds.> The purchasers
will frequently default on their loans when they are unable
to continue to make their monthly mortgage payments, par-
ticularly after being confronted with the need to make
unexpected repairs, or pay property taxes or insurance. When
defaulting purchasers attempt to sell these homes, they dis-
cover that they are only able to recover a fraction of the
purchase price, leaving them with no equity and typically
an outstanding debt to the lender. Consequently, they will
simply walk away from the home, forcing lenders to fore-
close on their security.

Although flipping is not limited to FHA-insured loans,
when a purchaser’s home loan is insured by the FHA, the
lender will collect a substantial portion of its potential loss
from the FHA in return for deeding the property to the FHA.
The FHA then sells the property, typically at a substantial
loss that is charged against the FHA insurance fund. The re-
cently published HUD regulations were not particularly
motivated by an attempt to reduce flipping, because they do
not attack the practice throughout the industry, but instead
are intended to limit the losses incurred by the FHA, which
appear to have reached hundreds of millions of dollars over

Flipping also refers to another predatory lending practice by which a
lender convinces a consumer to refinance a home loan multiple times
within a very short time span—weeks or months after the acquisition of
the consumer’s most recent home loan. Each time, the lender/creditor
charges fees, so that the consumer ends up paying many thousands of
dollars for loans that do not satisfy whatever goals the consumer had or
promises the lender may have made.

*See Statement of Susan Gaffney, Inspector General, HUD, Before the United
States Senate Permanent Subcommittee on Investigations, Committee on
Governmental Affairs (Jun. 30, 2000)(available at www.hud.gov/oig/
mortgagefraud.pdf).

SFlipping is combined with other predatory practices, such as the proces-
sor or lender providing false documentation regarding the homebuyer’s
income so that the person appears qualified for a higher loan than what
he/she can truly afford.

the years. Hopefully, however, the regulations may also ac-
tually reduce the incidence of flipping.

The new regulations became effective June 2, 2003. They
limit FHA lenders” capacity to finance homes that are not
sold by owners of record, that have been sold recently, and
whose appraisals are not verified.*

Property Must Be Sold by Owner of Record

One of the earmarks of a flipping is that the flippers will
contract to purchase a property and then resell it before ac-
tually taking title to it. They do so to avoid costs and minimize
risks associated with actually taking title. Thus, as a deter-
rent to flippers, the final rule includes a provision requiring
that the seller of any property that will receive FHA mort-
gage insurance be the owner of record. The burden is on the
lender to verify that the seller of the property is indeed the
owner, and the lender must submit documentation to that
effect to HUD as part of the application for mortgage insur-
ance. The records used to verify ownership may consist of a
copy of the recorded deed, property tax bill, a sales history
report, or other forms of reliable documentation.’

The recently published HUD regulations
were not particularly motivated by an
attempt to reduce flipping, because they do
not attack the practice throughout the
industry, but instead are intended to limit
the losses incurred by the FHA.

Time Restrictions on Resales

A mortgagee may not obtain FHA mortgage insurance
if the owner of record is selling the property within 90 days
of acquisition. As it is common for flipping to occur within
this time frame, this restriction is directly on-point. For pur-
chase of a home acquired by the seller 91 to 180 days before
the proposed resale, HUD has the power to require the lender
to obtain an additional appraisal if the sales price of the home
is 100 percent over the price that the seller paid. With this
amount of latitude, it seems likely that few homes will be-
come subject to this requirement.® However, HUD has the
power to revise the trigger down to 50 percent or upward to
150 percent if it publishes a 30-days notice in the Federal
Register. Advocates should view this as an opportunity to

68 Fed. Red. 23,370 (May 1, 2003).
524 C.F.R. §203.37a (2003).

‘Indeed, flippers may keep the sales price below the threshold in order to
avoid reappraisals.
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negotiate with HUD for a more appropriate trigger—the
50 percent level would certainly offer more significant pro-
tection for consumers.”

The most significant power that the final rule allows for
but does not require comes in the form of even tighter thresh-
olds for the monitoring of resales. For a resale within 91 days
to 12 months of the seller’s purchase of the property, HUD
has the power to require the lender to provide additional
documentation to verify the value of the property if the re-
sale price is greater than 5 percent of the lowest sales price of
the property during the preceding 12 months. If HUD exer-
cises this power, it may require the lender, at a minimum, to
provide an additional appraisal from a different appraiser.®
If the second appraisal or other documentation indicates that
the property has a value that is more than 5 percent lower
than that ascribed by the first appraisal, the lower valuation
must be used to calculate the level of the FHA’s mortgage
insurance.” Advocates in a region where loan flipping is a
problem should advocate with HUD to exercise its power to
set the bar at its most protective (5 percent) level."’ If HUD
agrees to do so, it must publish a notice of that exercise of its
powers in the Federal Register.

Last but not least, advocates should verify that HUD is
exercising these new enforcement powers. HUD has the
power to refuse to indemnify the mortgage loan of any
lender that does not comply with these regulations and
should be encouraged to do so. Advocates can also contrib-
ute by reporting fraudulent practices to HUD and tracking
the results of those complaints. HUD’s inspector general
staff has pointed to a lack of HUD oversight as an obstacle
to combating fraudulent practices. According to the inspec-
tor general, HUD discrepancies are due to insufficient
and inexperienced personnel, lack of clear policies and
procedures, outdated handbooks and a failure to require
corrective action from lenders and appraisers.” Active par-
ticipation by advocates could go a long way towards
improving outcomes on the preventive side of HUD’s work
when it reviews lenders and loans. Without support and
encouragement for greater HUD enforcement, it is not clear
how effective this new rule will be. l

724 C.ER. § 203.37a(2003). Note that this restriction does not apply to re-
sales by HUD of Real Estate-Owned properties and single family proper-
ties in revitalization areas, or resales of property purchased by an em-

ployer or relocation agency for purposes of employee relocation. See
24 C.ER. §203.37a(c) (2003).

SHUD, at its discretion, may also require other forms of documentation.

’Interestingly, it does not require a lowering of the sales price, only the
amount that the FHA will insure.

IOId‘

See Statement of Susan Gaffney, Inspector General, HUD, Before the United
States Senate Permanent Subcommittee on Investigations, Committee on Gov-
ernmental Affairs, 5 (Jun. 30, 2000)(available at www.hud.gov/oig/
mortgagefraud.pdf).

FREQUENTLY ASKED QUESTION

May a PHA Retain $10 of the $25
Resident Participation Grant?

Question

Are resident organizations entitled to the $25/unit/ year
resident participation grants or must the organizations
split the grant with the PHA ($15 for the organizations
and $10 for the PHA)?

Answer

The duly elected resident organization is entitled to the
$25/unit/year and is not required to split the funds with
the PHA. The current rules provide that the $25/unit/
year is available for resident participation and the pub-
lic housing authority must negotiate with the resident
council on the use of the funds. There are many public
housing authorities both large and small that agree with
this interpretation and have provided to their resident
councils the full amount. For example, the resident coun-
cils for the Kingsport, TN housing authority and the
Boston, MA housing authority are receiving the full $25/
unit/ year.

The action of these housing authorities is fully sup-
ported by the regulations. There are three rules in effect
that address issue of the $25/ unit/year. The current op-
erating fund rules, 24 C.ER. § 990, which were revised
March 29, 2001, the HUD Notice PIH 2001-3 (January
18, 2001), and the tenant participation rules, 24 C.ER.
part 964, issued August 24, 1994. Of these rules, only
the 964 regulation mentions the split of $15/$10/unit/
year. 24 C.E.R. § 964.150 (2002). The operating fund rules
formerly mentioned the $15/$10 split but have been
amended to remove any reference to the split. Compare
59 Fed. Reg. 43,644 (Aug. 24, 1994) (§ 990.108(f)) with 24
C.ER. § 990.108(e) (2002). The operating subsidy rules
currently provide that “each PHA shall include in the
operating subsidy eligibility calculation, $25 per occu-
pied unit per year for resident participation activities.”
24 C.ER.§990.108(e) (2002). The HUD Notice PTH 2001-
3 repeatedly mentions the $25/unit/year but makes no
reference to a $15/$10 split. Significantly, the HUD No-
tice anticipates that there may be some confusion
between the various rules and specifically states that
“because HUD has not yet completed rulemaking on 24
C.ER. 964, this notice provides guidance on how oper-
ating subsidy funds received by PHAs... shall be
distributed and used.” (emphasis added). Thus, there is
no requirement for a $15/$10 split. To the contrary, in-
sisting on such a split is inconsistent with the intent of
the revised operating fund rules and the HUD Notice
PIH 2001-3.
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Lease Violation Sufficient Good
Cause for LIHTC Eviction

The Minnesota Court of Appeals recently affirmed a
district court finding that a landlord who operates a Low-
Income Housing Tax Credit (LIHTC) development needs to
only show “good cause” before terminating a tenancy.! The
court further held that when tenants commit numerous lease
violations over the period of their tenancy, the good cause
standard for eviction is met.

Cynthia Washington and Clyde Penny were residents in
a LIHTC development that was financed pursuant to author-
ity contained in 26 U.S.C. §42. Under that section, an investor
in affordable housing qualifies for federal tax credits® pro-
vided the developer of the housing makes a commitment to
rent a certain percentage, or all, of the units to low-income
residents.® In 1998, Cimarron, without good cause, declined
to renew Washington'’s lease and sought to evict the house-
hold from the housing development.

In an earlier appeal in the same case, the Minnesota Court
of Appeals held that Cimarron could not evict LIHTC resi-
dents except for good cause.* The court reversed and
remanded the matter to the district court to determine
whether the landlord had good cause.

The matter came back up on appeal on two issues: first,
whether the landlord was required to show “material non-
compliance” with the lease in addition to good cause and
second, whether evidence of ongoing lease violations pro-
vided the requisite good cause needed to terminate the
tenancy.

In the trial court the landlord presented evidence of lease
violations that included numerous police calls,® inadequate
supervision of a guest, fraudulent application for a parking
permit and late payments of rent. Under the lease agreement
only persons listed as residents could live in the apartment,
unauthorized residents were not permitted without
management’s approval, and residents were responsible for
the conduct of their guests or visitors on the property. The
development’s Community Policies provided, among other
things, that three or more lease violations could be grounds
for termination regardless of the level or seriousness of the

ICimarron Village v. Washington, 659 N.W.2d 811 (Minn. App., 2003).

“The court characterized the development as federally subsidized. Tech-
nically, it is not. It is subsidized by capital contributions from private in-
vestors, mostly corporations, that, in return for their contribution, receive
tax credits that offsets their tax obligations to the federal government.

326 U.S.C. § 42(h)(6)(B) (West, WESTLAW through Pub. L. 108-23 (05-19-
03)). The developer’s initial commitment extends over 15 years. Most states
now require an extended commitment which, in some states, may extend
to as many as 50 years. In this case, Minnesota required an extended com-
mitment of an additional 15 years.

*Cimarron Village Townhomes Ltd., v. Washington, No C3-99-118, 1999 WL
538110, *3 (Minn. App. July 27, 1999)(unpublished).

SPolice testified that several of the 40 calls originated from sources other
than the tenant’s apartment and that the tenant’s son allowed a guest into
a neighbor’s apartment from which the guest stole blank checks.

violation. The lease further provided that the tenancy could
be terminated for violations of the lease or policies; police calls
to the apartment for noise disturbances, domestic disputes,®
use or possession of illegal substances and non-medical rea-
sons; failure to pay rent; or, unauthorized residents.

On May 1, 2002, a 60-day notice was sent to Washington
terminating the lease for numerous and ongoing lease viola-
tions. Washington, relying on a series of Section 8 and HUD
subsidized housing cases, argued on appeal that good cause
should be interpreted by the court to mean material non-
compliance with the lease and that the lease violations were
not material so as to constitute good cause. The court held
that material non-compliance was not required under the
LIHTC program and that there was a clear distinction be-
tween termination from Section 8 or HUD subsidized
housing and a LIHTC project. Under the LIHTC program,
tenants can be evicted solely for good cause.” By contrast,
the regulations for the Section 8 and subsidized housing pro-
grams expressly provide that landlords can terminate a
tenancy only upon a showing of the tenants” material non-
compliance with the lease.?

The court reasoned that the drafters of the Section 8 and
HUD subsidized housing program regulations clearly in-
tended to include material non-compliance while opting out
of said requirement for Section 42 housing.” The court refused
to supply language which the drafters themselves declined
to provide. In so finding, the court stated that until Congress
provided a clear definition of good cause, it would continue
to determine its meaning on a case-by-case basis. In affirm-
ing the district courts” grant of a writ of recovery, the appeals
court held the numerous lease violations committed by the
tenants in this case, considered as a whole, established the
necessary good cause to terminate the tenancy.’* l

The court noted that this lease provision was in violation of Minnesota
law which prohibited adverse action against tenants who call the police
for their own health and safety, including emergency assistance or do-
mestic abuse. See Minn. Stat. § 504B.205, subd.2(a)(2) (West, WESTLAW
current through end of 2002 1st. Sp. Sess.)

726 U.S.C. § 42(h)(6)(E)(ii)(I) (West, WESTLAW through P.L. No. 108-23
(5-19-03)).

824 C.F.R. §247.3(a)(1)(2002); See also id. § 247.2, which relates to the Sec-
tion 8 programs.

°The court assumed, erroneously, that the drafter of the HUD regulations
defining good cause for the Section 8 program and other HUD assisted-
housing programs intentionally excluded the LIHTC program from the
developments covered by the regulations. In fact, HUD has no direct con-
trol over the LIHTC program, which, in all material respects, is governed
by regulations issued by the Internal Revenue Service.

%The court found sufficient evidence in the record for a finding of good
cause with the exception that the district court erred in including late rent
payments as a factor supporting good cause when they had, in fact, waived
their right to rely on this ground by accepting late payments without res-
ervation. *5.
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Recent Cases

The following are brief summaries of recently reported
federal and state housing cases that should be of interest to
housing advocates. Copies of the opinions can be obtained
from a number of sources including the cited reporter,
Westlaw,! Lexis,? or, in some instances, the court’s Web site.?
Copies of the cases are not available from NHLP.

Nason v. Mike, 2003 WL 21213707 (Conn. Sup., May 19,
2003)(unpublished). Upon the expiration of the Section 8
voucher holder’s one-year lease term, the landlord filed a
notice to quit and a complaint based on termination of the
lease by lapse of time. The tenant asserted that to terminate
a Section 8 tenancy the landlord must have good cause to
terminate the lease under federal law and a stated reason
under state law. The court disagreed with respect to the ap-
plicable federal law. It found that Congress changed 42 U.S.C.
§ 1437£(d)(1) and eliminated the provisions that only autho-
rized the termination of Section 8 leases upon good cause.
As a consequence, termination of the lease at the end of the
initial lease term was permissible and “lapse of time” was
an adequate reason for termination under state law. The
tenant’s motion to dismiss the termination was therefore
denied.

Nelson v. McGee, 2003 WL 1989641 (N.D. Ill., April 30,
2003). The court reversed a bankruptcy court’s decision to
discharge alandlord’s debt to her tenants. Gloria Nelson and
Linda Mitchell (Nelson-Mitchell) were Bertha McGee’s ten-
ants in Section 8 housing located in Chicago. They had
previously delivered a $2,500 security deposit to her, which,
pursuant to the Chicago Municipal Code (CMC), she put into
a separate interest-bearing account. Later, when Nelson-
Mitchell decided not to renew their lease and move out,
McGee refused to return the deposit and filed a forcible de-
tainer action for allegedly unpaid rent. Nelson-Mitchell
responded by filing a counterclaim pursuant to the CMC
seeking damages in the amount of twice their deposit based
on McGee’s failure to return the security deposit. While the
lawsuit was pending, McGee, confident that she would pre-
vail, removed the money from the account and put it to her
own use. Unfortunately for McGee, the circuit court came to
a different conclusion and entered judgment in favor of
Nelson-Mitchell for $5,000 plus interest of $270.50. McGee,
having spent all of the funds, filed for a Chapter 7 bankruptcy
and the bankruptcy court ultimately discharged the Nelson-
Mitchell debt. Under the provisions of 11 U.S.C. § 523 there
are exceptions to the discharge of debt through a bankruptcy
proceeding. Namely, the debt of an individual will not be

'www.westlaw.com.
www.lexis.com.

SFor a list of courts that are accessible through the World Wide Web, see
www.uscourts.gov/links.html (federal courts) and www.ncsc.dni.us/
COURT/SITES/courts.htm#state (for state courts). See also
www.courts.net.

discharged, “for fraud or defalcation while acting in a fidu-
ciary capacity, embezzlement, or larceny.” In the present case,
the bankruptcy court concluded that while there was a clear
defalcation, Ms. McGee was not acting in a fiduciary capac-
ity and there were no claims of embezzlement or larceny.
Consequently, it allowed the debt to be discharged. On re-
view, the District Court reversed. It found that the bankruptcy
court’s conclusion with respect to Ms. McGee’s fiduciary
capacity ignored provisions in the CMC that expressly state
that the security deposit remains the property of the tenant,
that it shall not be commingled with the landlord’s assets
nor be subject to any claims from the landlord’s creditors. As
a result, there was a fiduciary relationship between the par-
ties when Ms. McGee failed to return the security deposit.
Accordingly, the court held that the $5,270.50 debt could not
properly be discharged through a bankruptcy proceeding.

Okabue v. Metropolitan Council HRA, 2003 WL 21150175
(Minn. App. May 20, 2003)(unpublished). The court affirmed
Metro Council’s decision to deny Charles Okabue’s applica-
tion for federally subsidized housing assistance because of
his bad credit history. Generally, agency decisions enjoy a pre-
sumption of correctness and will be affirmed if the findings
are supported with substantial evidence when considered in
light of the evidence as a whole. In the present case, Metro
Council’s guidelines stipulated that an applicant may be de-
nied admission based on financial instability. Okabue was
denied admission because his credit report included an un-
paid property damage assessment for $1,347, three unpaid
civil judgments, and seven accounts in collections. Okabue
asserted that he had a good rent payment history of over five
years and that the credit history relied upon by Metro Coun-
cil was stale. Further, while conceding that he owed money
to a private landlord he also argued that there was no evi-
dence that any money was owed to Metro Council. The court
rejected Okabue’s invitation to only look at his rental pay-
ment history on the basis that Metro Council’s assessment
standards were within federal guidelines. It therefore con-
cluded that the actions of Metro Council were justified because
they were neither arbitrary nor capricious.

Hamad v. Woodcrest Condominium Assoc., 328 F.3d 224
(6 Cir., April 22, 2003). The court of appeals reversed and
remanded the district court’s decision that denied the plain-
tiffs, two condominium owners, motions for a preliminary
injunction and summary judgment on Fair Housing Act (FHA)
discrimination and retaliation claims against their condo-
minium association. The court also reversed the district
court’s grant of summary judgment on the discrimination
and retaliation claims to the condominium association. A
bylaw provision governing the defendant’s three-story con-
dominium development prohibited families with children
from purchasing or living in units on the second or third
floors. The plaintiffs, Terri and Akram Hamad, owners of a
first floor unit who were experiencing trouble selling the unit,
and Kayla Joyella, an owner of a third-floor unit who was
thinking about becoming the legal custodian of her 15-year-
old nephew and was denied the opportunity to bring her
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nephew into the unit, brought the action seeking to enjoin
enforcement of the bylaw provision. The district court de-
nied the plaintiff’s preliminary injunction motion on the
ground that the plaintiffs lacked standing. Specifically, it held
that the Hamads were not injured because they lived in a
unit that was not restricted and that Joyella was not injured
because she did not yet have custody of her nephew. The
court of appeals reversed. It concluded that standing under
the FHA is to be viewed broadly and that Joyella clearly had
standing to challenge the condominiums’ bylaws because
they adversely affected her desire to have her teenage nephew
move in with her and adversely affected her capacity to sell
her third-floor unit to a family with children. With respect to
the Hamads, the court concluded that they had standing
because they were members of the community in which al-
legedly illegal discriminatory practices were taking place.
Having concluded that the plaintiffs had standing, the court
also reversed the summary judgment holdings in favor of
the condominium because the district court never properly
evaluated whether a genuine issue of material fact was in
dispute with respect to the plaintiffs’ claims. Accordingly,
the court remanded the case for further proceedings. In so
doing, it concluded that the plaintiffs did not have to prove
cognizable injuries to support their retaliation claim because,
if the jury finds that the defendant violated the FHA, it could
award nominal damages.

Anderson v. Abidoye, WL 21088004 (D.C. App. May 15,
2003). The D.C. Appellate Court held that in a Section 8
tenant’s suit against a landlord for recovery of rent for breach
of the implied warranty of habitability, the portion of the
rent paid by the Department of Housing and Urban Devel-
opment (HUD) should either be recovered by the District of
Columbia Housing Authority (DCHA), HUD or the tenant,
not retained by the landlord. The tenant leased a house un-
der the Section 8 Voucher program. The tenant paid a portion
of the rent for the unit directly and, the DCHA, using HUD
funds, paid the bulk of the rent. After DCHA notified the
landlord that the premises did not meet the Housing Qual-
ity standards for the Section 8 program, the tenant began to
withhold her rent. When the landlord initiated an eviction
action for nonpayment of rent, the tenant counterclaimed that
the premises violated numerous housing codes and breached
the implied warranty of habitability. The lower court found
in favor of the tenant, but only awarded her that portion of
the rent that the tenant actually paid to the landlord, not the
HUD portion. The lower court denied the tenant the balance
of the rent because the Housing Assistance Payment con-
tract between the landlord and DCHA provided that the
tenant was not a third part beneficiary to the contract be-
tween the landlord and DCHA.

The appellate court, reviewing the case under a de novo
standard of review, reversed the lower court’s decision and
held that in a landlord and tenant dispute, compensation for
landlord-caused diminution in bargained-for value should
be payable to the tenant because it is fairer to compensate
the tenant, rather than the landlord. The court remanded the
case for further consideration to determine whether DCHA

or HUD made an appearance in the case and sought any re-
covery from the landlord. If they did not, the court directed
that the HUD subsidy should be repaid to the tenant.

Holiday v. Martinez, 2003 WL 21242641 (2d Cir. May 29,
2003)(unpublished). The Second Circuit Court of Appeals
affirmed the district court’s dismissal of a tenant’s substan-
tive and procedural due process claims against the New York
City Housing Authority (NYCHA) based on the housing
authority’s effort to evict the tenant for the conduct of her
non-resident adult son. The court reasoned that the tenant’s
successful adjudication of the eviction action in a state court
proceeding provided the tenant adequate due process par-
ticularly when the tenant did not allege the NYCHA violated
the procedural aspect of the consent decree entered into by
the authority after the decision in Escalera v. New York City
Housing Authority, 425 F.2d 853, (2d Cir.1970). To the extent
that the tenant claimed other violations of that consent de-
cree, the court questioned whether the tenant had standing
to bring such a challenge in a court other than that which
had jurisdiction over the initial consent decree. Lastly, the
court also affirmed the district court’s dismissal of the tenant’s
substantive due process claim against NYCHA'’s use of form
stipulations under which the tenant agreed to prohibit her
son from living in or even visiting her dwelling unit. The
court found that the district court lacked subject matter ju-
risdiction over the claim because, in order to prevail, the
tenant would have to call into question the validity of find-
ings previously made by a state court with respect to the
stipulation—something that the Rooker-Feldman doctrine pre-
cludes a federal court from doing. The jurisdiction issue
notwithstanding, the court also concluded that the tenant
would also not prevail on this claim because it was barred
by the statute of limitations.

Corrales v. United States, 2003 WL 21076837 (Fed. CL
Ct., April 18, 2003). The United States Court of Federal Claims
granted the Rural Housing Service’s (RHS) motion to dis-
miss the damage claims of a couple who lost their Section
502 home at a tax sale purportedly because the RHS did not
live up to its promise to pay the past due property taxes on
behalf of the homeowners. The case arose after the home-
owners failed to pay their property taxes for several years
and Fresno County, California, informed them that their
home would be sold at a public auction unless the taxes were
paid. When RHS learned of the threatened sale, it wrote to
the borrowers advising them that they must pay all real es-
tate taxes and report the payment to RHS. If the borrowers
did not respond, the letter advised, the USDA Centralized
Servicing Center would pay the outstanding taxes, would
establish an escrow account for future collection of taxes and
the owner’s monthly payments would be adjusted accord-
ingly. In fact, neither the plaintiff nor RHS paid the taxes owed
to the county and the home was sold at the public auction.
The owners initiated a damage action in the Court of Claims
against the government alleging (1) a promissory estoppel
cause of action, claiming that they relied to their detriment
on RHS’ promise to pay the property taxes; (2) that RHS
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breached its contract with the borrowers when it failed to
pay the taxes that the plaintiff claimed RHS promised to pay;
and (3) that RHS negligently misrepresented that it would
pay the taxes on behalf of the plaintiff.

The court dismissed the plaintiffs’ first and third claims
on jurisdictional grounds because the Tucker Act, which con-
fers jurisdiction on the Court of Claims for contract claims
against the federal government, does not extend the court’s
jurisdiction to promissory estoppel or tort claims. It also dis-
missed the plaintiffs’ second cause of action for failure to
state a claim upon which relief may be granted. First, the
court reasoned that there was no express promise by the
government to pay the plaintiffs’ delinquent real property
taxes in any agreement between the government and the bor-
rowers. Second, it held that the demand letter sent to the
borrowers was not an agreement between the government
and the plaintiffs because it was not supported by either ac-
ceptance or consideration. Third, it concluded that the
demand letter was not a modification of the agreement be-
tween the borrowers and RHS because it lacked consideration
and acceptance. Lastly, the court reasoned that the demand
letter did not promise to pay plaintiffs’ delinquent real prop-
erty taxes in time to prevent a tax sale of the property. Thus,
it dismissed the case.

Watt v. Hernandez, 2003 WL 2004197 (N.Y. Sup. April
11, 2003). The Supreme Court of Bronx County held that the
New York City Housing Authority (NYCHA) violated its own
regulations when it summarily denied a tenant’s application
to include a family member as a permanent member of her
public housing household. Due to an unexpected illness, the
tenant requested her sister to move into her home. Thereaf-
ter, when the tenant sought to include her sister as part of
the household on a permanent basis, the NYCHA denied the
request because an administrative proceeding seeking to evict
the tenant was pending. The eviction hearing proceeding was
adjourned on many occasions because of NYCHA’s failure
to produce witnesses. Eventually, NYCHA withdrew the
charges against the tenant. Subsequently, under the advice
of her doctor, the tenant moved to another state to live with
relatives and continue treatment. The tenant’s sister, who
remained in the unit, brought suit seeking judicial review of
NYCHA's denial of the petition to succeed to the tenancy as
remaining household member. Using an arbitrary and ca-
pricious standard of review, the court held that there was no
rational basis for NYCHA's decision to deny the tenant’s
request because NYCHA violated its own procedural guide-
lines by denying the request while the administrative eviction
hearing process was pending. Under NYCHA rules, the pro-
cess for adding persons to the household is suspended during
the hearing process and the determination must be made after
it is completed. The court reasoned that had NYCHA fol-
lowed its own rules it would have been compelled to grant
the tenant’s request. The court also held that the summary
denial of the permanent residency application did not sat-
isfy plaintiff’s due process rights as a prospective public
housing tenant because NYCHA's actions replaced a proce-
dural requirement that normally protects substantive rights

of applicants with one that is devoid of any procedural safe-
guards. The new process, in effect, circumvented tenant’s
substantive rights and was not subject to judicial review. The
court held that although agencies have broad discretion to
restrict the occupancy of their residents, summary denial of
an application on the ground that an eviction proceeding is
pending without regard to its ultimate resolution is so shock-
ing to basic notions of fairness as to constitute an abuse of
discretion. Lastly, the court also rejected NYCHA's statute of
limitations defense, holding that the statute of limitations
did not commence until NYCHA denied the application for
succession.

East Harlem Pilot Block Building 1 HDFC v. Cordero,
2003 WL 21203084 (N.Y. Civ. Ct., April 28, 2003). A New York
City Civil Court granted partial summary judgment in favor
of a public housing tenant who was sued by her landlord for
the market-value of a unit after the tenant failed to timely
submit her annual recertification paperwork. The question
before the court was whether HUD regulations require
Project-based Section 8 landlords to retroactively apply a
rental assistance subsidy upon a tenant’s late recertification.
The landlord-plaintiff asserted that although the tenant
had delayed her recertification due to cancer-related hospi-
talization, this situation did not qualify as an extenuating
circumstance which could excuse the tenant’s failure to re-
certify, and that the tenant therefore owed the landlord
market-value rent for the period when the tenant was
uncertified. The tenant claimed that although she recertified
after the deadline, her subsidy was retroactive and thus she
did not owe any additional rent. The court held that the HUD
handbook’s unambiguous language mandates that a tenant
who has recertified, albeit belatedly, is entitled to a subsi-
dized rent “implemented retroactive to the date the
recertification was scheduled to be effective,” and that the
tenant need not pay market value for her unit’s back rent.
The court noted that the landlord’s ability to temporarily
charge market rent was meant to accelerate the recertifica-
tion process with the imposition of this penalty and that it
was not meant as a means to accelerate a tenant’s possible
eviction.

Khalil v. The Farash Corporation, 2003 WL 1995711
(WD.N.Y, April 23, 2003). A New York district court denied a
landlord-defendant’s motion for summary judgment against
three families alleging that the landlord discriminated against
them in violation of 42 U.S.C. Section 3604(a) and (b) of the
Fair Housing Act. The plaintiffs” claim that their landlord’s regu-
lations prohibiting children and not adults from congregating
in certain areas of the landlord’s complex amounted to un-
lawful discrimination that had both disparate impact and
disparate treatment. The court held that the plaintiffs were
able to make a prima facie case of both disparate impact and
disparate treatment, and although the defendant had legiti-
mate reasons for instituting rules regarding children’s play
areas, it would be premature to grant summary judgment in
favor of the defendant without other determinations of fact
that could not be resolved without a trial.
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Babalola v. B.Y. Equities Inc., 2003 WL 1868487 (2™ Cir.
April 11, 2003)(unpublished). The Circuit Court affirmed a
district court ruling regarding matters of jurisdiction under
the Rooker-Feldman doctrine. The plaintiff in this case alleged
that her landlord discriminated against her in violation of
the Fair Housing Act and the Civil Rights Act of 1968.
The panel held that the Rooker-Feldman doctrine, which pro-
hibits federal courts from adjudicating cases that are
“inextricably intertwined” with previous state court rulings,
prevented it from deciding the issue at bar because it would
require the court to hold that prior state courts erred in issu-
ing a warrant for the plaintiff’s eviction. Such a ruling would
clearly contravene the principles inherent in the Rooker-
Feldman doctrine.

Cottonwood Affordable Housing v. Yavapai County, 2003
WL 21054392 (Ariz. Tax, May 12, 2003). An Arizona Tax Court
granted the plaintiff’s motion for summary judgment against
the city of Yavapai after the latter appraised the plaintiff’s
property by including the value of the property’s Low-
Income Housing Tax Credits (LIHTCs) within the market
value appraisal. The plaintiff, an owner of a low-income hous-
ing project, contested the city’s estimate because he claimed
the assessment was in excess of true market value. The
questions before the court were 1) whether LIHTCs were
intangible property, 2) whether LIHTCs should be included
in the value of the plaintiff’s property, and 3) whether the
restrictions imposed by the LIHTC program should be con-
sidered in valuing the plaintiff’s property. The tax court noted
that LIHTCs were created to encourage new construction and
rehabilitation of housing units for low-income families, which
is accomplished when states issue federal tax credits for
15 years to owners for the creation of affordable housing.
The court held that LIHTCs are intangible because as incen-
tives they are to be used to invest in the property and are
thus not income that has been derived from the rental of the
property. In addition, because the tax credits have a limited
life, they do not add value to the property, and are also not
an integral part of the real estate. The court also held that
since LIHTCs adversely affect the marketability of a hous-
ing project for at least 15 years, the restricted use must be
taken into account when determining the value of a property.

People v. King, 2003 WL 1710861 (Ca. App., 4" Dist. April
1,2003)(unpublished). The California State Court of Appeals
upheld criminal convictions and jail terms of the defendants
for welfare fraud for, among other things, failing to properly
report their income to their housing authority as required by
the Section 8 Voucher program. W

Recent Housing-Related
Regulations and Notices

The following are significant affordable housing-related
regulations and notices that the Department of Housing and
Urban Development (HUD) and the Department of
Agriculture’s (USDA) Rural Housing Service (RHS) issued
in April and May of 2003. For the most part, the summaries
are taken directly from the summary of the regulation in the
Federal Register or each notice’s introductory paragraphs.

Copies of the cited documents may be secured from vari-
ous sources, including (1) the Government Printing Office’s
Web site on the World Wide Web,' (2) bound volumes of the
Federal Register, (3) HUD Clips,?(4) HUD,’and (5) USDA’s/
Rural Development Web page.* Citations are included with
each document to help you secure copies.

HUD Final Rules

68 Fed. Reg. 20,324 (Apr. 24, 2003)
Tenant Participation in State-Financed, HUD-Assisted
Housing Developments

Summary: HUD’s current regulations protecting the
statutory right of tenants in HUD-assisted and insured mul-
tifamily housing developments to organize and participate
in the operation of the development do not currently cover
state-financed housing developments that receive assistance
under certain HUD programs. The statutory right of tenants
to organize includes those state-financed housing develop-
ments. This final rule extends the protection of tenant
organizations to include state-financed housing develop-
ments assisted under certain HUD programs.

Effective Date: May 27, 2003.

68 Fed. Reg. 23,370 (May 1, 2003)
Prohibition of Property Flipping in HUD’s Single Family
Mortgage Insurance Programs

Summary: This final rule addresses property “flipping,”
the practice whereby a property recently acquired is resold
for a considerable profit with an artificially inflated value,
often abetted by alender’s collusion with the appraiser. Spe-
cifically, the final rule establishes certain new requirements
regarding the eligibility of properties to be financed with
Federal Housing Administration (FHA) mortgage insurance.
The regulatory amendments will comply with Congressional
mandates to maintain the FHA Insurance Fund in a sound
actuarial manner. The new requirements will make flipped
properties ineligible for FHA-insured mortgage financing,

1At www.access.gpo.gov/su_docs.
2At www.hudclips.org/cgi/index.cgi.

3To order notices and handbooks from HUD, call (800) 767-7468 or fax
(202) 708-2313.

*At www.rdinit.usda.gov / regs.
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thus precluding FHA home purchasers from becoming vic-
tims of predatory flipping activity. The final rule follows
publication of a September 5, 2001, proposed rule and takes
into consideration the public comments received on the pro-
posed rule.®

Effective Date: June 2, 2003.

68 Fed. Reg. 26,946 (May 16, 2003)
Appraiser Qualifications for Placement on FHA Single
Family Appraiser Roster

Summary: This final rule makes several changes de-
signed to strengthen the licensing and certification require-
ments for placement on the Federal Housing Administra-
tion (FHA) Appraiser Roster (Appraiser Roster or FHA
Appraiser Roster). First, the final rule requires that apprais-
ers on the Appraiser Roster must have credentials that are
based on the minimum licensing/ certification standards is-
sued by the Appraiser Qualifications Board of the Appraisal
Foundation. The final rule also clarifies that an appraiser may
be removed from the Appraiser Roster if the appraiser loses
his or her license or certification in any state due to disci-
plinary action, even if the appraiser continues to be licensed
or certified in another state. Further, the final rule provides
that an appraiser whose license or certification in any state
has been revoked, suspended or surrendered as a result of a
state disciplinary action will be automatically suspended
from the Appraiser Roster until HUD receives evidence dem-
onstrating that the state-imposed sanction has been lifted.
An appraiser whose licensing or certification in a state has
expired is automatically suspended from the Appraiser Ros-
ter in that state and may not conduct FHA appraisals in that
state until HUD receives evidence that demonstrates renewal,
but may continue to perform FHA appraisals in other states
in which the appraiser is licensed or certified. This final rule
follows publication of a November 30, 2001, proposed rule
and takes into consideration the public comments received
on the proposed rule.

Effective Date: With the exception of § 200.202(b)(1) and
(c), this final rule is effective on June 16, 2003. HUD will pub-
lish a notice in the Federal Register announcing the effective
date of §(1200.202(b)(1) and (c).

HUD Interim Rule

68 Fed. Reg. 28,102 (May 22, 2003)
Open Competition and Government Neutrality Towards
Government Contractors’ Labor Relations on Federal and
Federally Funded Construction Projects

Summary: This interim rule provides for codification of
the requirements of Executive Order 13202 (the Executive
Order), entitled “Preservation of Open Competition and Gov-
ernment Neutrality Towards Government Contractors” Labor
Relations on Federal and Federally Funded Construction

°A more detailed article about this rule may be found at page 324 of this
issue.

Projects.” The Executive Order provides that, to the extent
permitted by law, agencies may not permit inclusion of con-
tract conditions requiring or prohibiting entering into or
adhering to agreements with a labor organization, or other-
wise discriminating against parties entering into or adhering
to such agreements, as a condition for award of any feder-
ally funded contract or subcontract for construction. The
purpose of this rule is to ensure compliance by all HUD grant-
ees, recipients of financial assistance, parties to cooperative
agreements, contractors and subcontractors with the require-
ments of open competition and government neutrality in
awarding federally funded contracts or subcontracts for con-
struction.

Effective Date: June 23, 2003.

Comment Due Date: July 21, 2003.

HUD Proposed Rules

68 Fed. Reg. 15,906 (Apr. 1, 2003)
Revisions to FHA Credit Watch Termination Initiative

Summary: This proposed rule would make several
amendments to the Federal Housing Administration (FHA)
Credit Watch Termination Initiative. The proposed rule pro-
vides for a fully computerized Credit Watch status
notification process through use of the FHA Neighborhood
Watch Early Warning System. A mortgagee will be consid-
ered to be on Credit Watch status if, at any time, it has a
default and claim rate of higher than 150 percent of the nor-
mal rate, and its origination approval agreement has not been
terminated. The proposed rule would also prohibit a mort-
gagee that has received a notice of proposed termination of
its origination approval agreement from establishing a new
branch for the origination of FHA-insured mortgages in the
lending area covered by the proposed termination. In addi-
tion, the proposed rule would establish that the default and
claim thresholds underlying the Credit Watch Termination
Initiative apply to both underwriting and originating mort-
gagees. The proposed rule would also codify the definition
of “underserved area” that is currently used under the Credit
Watch Termination Initiative. Finally, the proposed rule
would provide that, for purposes of Credit Watch Termina-
tion evaluation, the date of mortgage origination will be
considered to be the date the loan transaction commences
amortization, rather than the date of endorsement for FHA
mortgage insurance.

Comment Due Date: June 2, 2003.

68 Fed. Reg. 16,461 (Apr. 4, 2003)
Public Housing Assessment System (PHAS) Proposed Rule:
Notice of Extension of Public Comment Period

Summary: This notice extends, for an additional 60 days,
the public comment period for the proposed rule that would
amend the regulations for the Public Housing Assessment
System (PHAS).

Comment Due Date: June 8, 2003.

Housing Law Bulletin ¢ Volume 33

Page 331



68 Fed. Reg. 17,000 (Apr. 8, 2003)
Indian Housing Block Grant Allocation Formula: Notice of
Establishment of Negotiated Rulemaking Committee and
Announcement of Final List of Committee Members
Summary: HUD announces the establishment of its In-
dian Housing Block Grant Allocation Formula Negotiated
Rulemaking Committee, consistent with the Negotiated
Rulemaking Act of 1990. In addition, this notice announces
the final list of committee members. The committee will ne-
gotiate a proposed rule to revise the allocation formula used
under the Indian Housing Block Grant (IHBG) Program. This
document follows publication of July 16, 2001, July 5, 2002,
and January 22, 2003, notices advising the public of HUD'’s
intent to establish the negotiated rulemaking committee and
soliciting nominations for membership on the committee.
Dates: The first meeting of the negotiated rulemaking
committee will be held on Tuesday, April 29, 2003, Wednes-
day, April 30, 2003, and Thursday, May 1, 2003. The meetings
will start at 9 a.m. each day and are scheduled to adjourn at
4 p.m. each day.

68 Fed. Reg. 30,390 (May 27, 2003)
Semiannual Regulatory Agenda

Summary: HUD is publishing its agenda of regulations
already issued or that are expected to be issued over the next
several months. The agenda also includes rules currently in
effect that are under review, and describes those regulations
that may affect small entities as required by Section 602 of
the Regulatory Flexibility Act. The purpose of publication of
the agenda is to encourage more effective public participa-
tion in the regulatory process by providing the public with
early information about pending regulatory activities.

HUD Notices

68 Fed. Reg. 15,736 (Apr. 1, 2003)
Announcement of OMB Approval Number for Public
Housing Agency Lease Requirement, Recordkeeping
Requirements

Summary: This notice announces the OMB approval
number for HUD regulations that prescribe the provisions
that shall be incorporated in leases by Public Housing agen-
cies (PHAs) for dwelling units assisted under the U.S. Housing
Act of 1937 in projects owned by or leased to PHAs to the
tenants. The recordkeeping requirement imposed upon PHAs
by HUD regulations and associated information is inciden-
tal to PHAs" day-to-day operations as landlords of rental
housing.

68 Fed. Reg. 16,672 (Apr. 4, 2003)
Notice of Funding Availability (NOFA) for HOPE VI
Demolition Grants Fiscal Year 2002

Summary: This NOFA announces the availability of ap-
proximately $40 million in Fiscal Year (FY) 2002 funds for
HOPE VI Demolition Grants.

68 Fed. Reg. 16,902 (Apr. 7, 2003)
Notice of Regulatory Waiver Requests Granted for the
Fourth Quarter of Calendar Year 2002

Summary: The purpose of this notice is to comply with
the requirements of Section 106 of the HUD Reform Act. This
notice contains a list of regulatory waivers granted by HUD
during the quarter beginning on October 1, 2002, and end-
ing on December 31, 2002.

68 Fed. Reg. 17,065 (Apr. 8, 2003)
Announcement of Funding Awards for the Rural Housing
and Economic Development Program; Fiscal Year 2002
Summary: This announcement notifies the public of
funding decisions made by the Department in a competition
for funding under the Super Notice of Funding Availability
(SuperNOFA) for the Rural Housing and Economic Devel-
opment Program. This announcement contains the names of
the awardees and the amounts of the awards made available
by HUD.

68 Fed. Reg. 17,252 (Apr. 8, 2003)
Notice Concerning Release of Certain Loan-Level Data on
Ginnie Mae Mortgage-Backed Securities

Summary: This proposed notice announces the intent of
Ginnie Mae, a government corporation within HUD, to make
certain loan-level data available to the public on Ginnie Mae
multifamily securities, and invites public comments on this
policy. This notice also invites comments regarding the im-
pact of releasing specific loan-level information.

Comment Due Date: May 8, 2003.

68 Fed. Reg. 20,314 (Apr. 24, 2003)

Notice of Funding Availability (NOFA) for the Permanent
Housing and Special Efforts for Subpopulations Technical
Assistance Program (PHASES-TA)

Summary: The purpose of the technical assistance (TA)
program detailed in this NOFA is to provide technical assis-
tance to grantees, project sponsors and potential applicants
for the McKinney-Vento Act funded Supportive Housing Pro-
gram, Section 8 Moderate Rehabilitation Single Room
Occupancy, and Shelter Plus Care projects to promote the de-
velopment of permanent housing and supportive services as
part of the Continuum of Care (CoC) approach, including
innovative approaches to enable homeless persons to live as
independently as possible. In addition, this TA program is in-
tended to provide assistance to faith-based and other
community grassroots organizations, veteran-specific organi-
zations, and organizations serving Colonias areas to better
enable them to develop and implement viable project propos-
als to assist homeless persons using McKinney-Vento funds.
Up to $2 million in FY 2002 funds is available for the PHASES-
TA program. Approximately $1 million will be available in
TA funds for development and implementation of permanent
housing, with the remaining $1 million to be used for techni-
cal assistance for faith-based and other community organiza-
tions, veteran-specific organizations, and organizations either
currently serving or desiring to serve Colonias.

Application Deadline. June 18, 2003.

Match: None.
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68 Fed. Reg. 21,002 (Apr. 25, 2003)
SuperNOFA for HUD’s Discretionary Programs for FY 2003
Summary: This FY 2003 SuperNOFA announces the avail-
ability of approximately $2.3 billion in HUD program funds
covering 43 funding opportunities within programs oper-
ated and administered by HUD offices. This General Section
of the SuperNOFA provides the application procedures and
requirements that are applicable to all the programs in this
SuperNOFA unless otherwise stated in the Program NOFA.
The Program Section of this SuperNOFA provides a descrip-
tion of the specific programs for which funding is made
available and describes any additional procedures and re-
quirements that are applicable to a specific program.
Application Due Dates: Application due dates can be
found in the HUD FY 2003 SuperNOFA Funding Chart lo-
cated in the General Section. Information for each program
is reiterated in the appropriate Program Section of the
SuperNOFA.

68 Fed. Reg. 23,753 (May 5, 2003)
Privacy Act of 1974; Notice of Matching Program:
Matching Tenant Data in Assisted Housing Programs

Summary: HUD is updating its notice of a matching pro-
gram involving comparisons between income data provided
by applicants or participants in HUD's assisted housing pro-
grams and independent sources of income information. The
matching program will be carried out to detect inappropriate
(excessive or insufficient) housing assistance under the Na-
tional Housing Act, the United States Housing Act 0of 1937, Section
101 of the Housing and Community Development Act of 1965, the
Native American Housing Assistance and Self-Determination Act
0f 1996, and the Quality Housing and Work Responsibility Act of
1998. The program provides for the verification of the match-
ing results and the initiation of appropriate administrative or
legal actions, primarily through public housing agencies
(PHAs) and owners and agents. Indian tribes and tribally des-
ignated housing entities are not a mandatory component of
the computer matching program. This notice provides an over-
view of computer matching for HUD’s assisted housing
programs. Specifically, the notice describes HUD'’s program
for computer matching of its tenant data to: (a) The SSA’s
earned income and the IRS’s unearned income data; (b) SSA’s
wage, social security, supplemental security income and spe-
cial veterans benefits data; (c) State Wage Information
Collection Agencies’ (SWICAs’) wage and unemployment
benefit claim information, and (d) the Office of Personnel
Management’s (OPM) personnel data.

Effective Date: Computer matching is expected to begin
June 4, 2003 unless comments are received which will result
in a contrary determination, or 40 days from the date a com-
puter matching agreement is signed, whichever is later.

Comments Due Date: June 4, 2003.

68 Fed. Reg. 24,078 (May 6, 2003)
Notice of Annual Factors for Determining Public Housing
Agency Ongoing Administrative Fees for the Housing Choice
Voucher Program and Moderate Rehabilitation Programs
Summary: This notice announces the federal FY 2003
monthly ongoing administrative fee amount paid to public
housing agencies administering tenant-based assistance un-
der the Housing Choice Voucher Program, and project-based
assistance under the Project-Based Certificate Program, the
Project-Based Voucher Program and the Moderate Rehabili-
tation Programs (including Moderate Rehabilitation Single
Room Occupancy (SRO)). The notice also describes other fees,
in addition to the ongoing administrative fees, that may be
approved by HUD for PHA costs of program administration.
Effective date: May 6, 2003.

68 Fed. Reg. 25,055 (May 9, 2003)
Announcement of Funding Awards for the Indian
Community Development Block Grant Program
for Fiscal Year 2002

Summary: In accordance with Section 102(a)(4)(C) of the
Department of Housing and Urban Development Reform Act of
1989, this announcement notifies the public of funding deci-
sions made by HUD in a competition for funding under the
FY 2002 Notice of Funding Availability (NOFA) for the In-
dian Community Development Block Grant (ICDBG)
Program. This announcement contains the consolidated
names and addresses of this year’s award recipients under
the ICDBG.

68 Fed. Reg. 25,387 (May 12, 2003)
NOFA for HOPE VI Demolition Grants Fiscal Year 2002;
Correction

Summary: On April 4, 2003, HUD published the NOFA
for HOPE VI Demolition Grants FY 2002. This document
makes six technical corrections to the NOFA.

68 Fed. Reg. 26,640 (May 16, 2003)
Modification of the Statutory and Regulatory Waivers
Granted to New York State for Recovery From the
September 11, 2001, Terrorist Attacks

Summary: This notice advises the public of modifications
of the waivers of regulations and statutory provisions granted
to the State of New York for the purpose of assisting in the
recovery from the September 11, 2001, terrorist attacks on
New York City.

Effective Date: May 21, 2003.

68 Fed. Reg. 27,097 (May 19, 2003)
Announcement of Funding Awards for the
Community Development Technical Assistance Programs;
Fiscal Year 2002

Summary: This announcement notifies the public of
funding decisions made by the Department in a competition
for funding under the SuperNOFA for the Community
Development Technical Assistance Programs. This announce-
ment contains the names of the awardees and the amounts
of the awards made available by HUD.
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68 Fed. Reg. 27,680 (May 20, 2003)
NOFA for the Research Studies on Homeownership
and Affordable Lending FY 2002

Summary: The purpose of this NOFA is to fund techni-
cal studies that will guide development of public policy to
increase affordable lending, reduce downpayment con-
straints, and promote homeownership, especially for low-
and moderate-income and minority families and in geo-
graphical areas which have been underserved by the
mortgage finance system. HUD particularly seeks studies
that will provide empirical basis for its regulation and moni-
toring of two Government-Sponsored Enterprises (GSEs)—
Fannie Mae and Freddie Mac—including the effects of such
regulation and monitoring on affordable lending in the pri-
mary mortgage market.

68 Fed. Reg. 31,726 (May 28, 2003)
SuperNOFA for HUD’s Discretionary Programs
for FY 2003; Technical Correction

Summary: On April 25,2003, HUD published its FY 2003
SuperNOFA for HUD's Discretionary Programs. This docu-
ment makes certain technical corrections with respect to the
Section 202 Supportive Housing for the Elderly Program and
the Section 811 Supportive Housing for Persons with Dis-
abilities Program.

Dates: The application due dates of June 13, 2003, for
both programs remains unchanged from the application due
dates as published in the Federal Register on April 25, 2003.

68 Fed. Reg. 31,730 (May 28, 2003)
Credit Watch Termination Initiative

Summary: This notice advises of the cause and effect of
termination of Origination Approval Agreements taken by
HUD’s Federal Housing Administration (FHA) against HUD-
approved mortgagees through its Credit Watch Termination
Initiative. This notice includes a list of mortgagees which have
had their Origination Approval Agreements (Agreements)
terminated.

68 Fed. Reg. 31,870 (May 28, 2003)
Fair Market Rents for the Housing Choice Voucher Program
and Moderate Rehabilitation Single Room Occupancy
Program—FY 2004

Summary: Section 8(c)(1) of the United States Housing Act
of 1937 requires the Secretary to publish Fair Market Rents
(FMRs) annually to be effective on October 1 of each year.
FMRSs are used to determine payment standard amounts for
the Housing Choice Voucher program, to determine initial
renewal rents for some expiring project-based Section 8 con-
tracts, and to determine initial rents for housing assistance
payments (HAP) contracts in the Moderate Rehabilitation
Single Room Occupancy (SRO) program. Other programs
may require use of FMRs for other purposes. Today’s notice
proposes revised FMRs that reflect estimated 40th and 50th
percentile rent levels trended to April 1, 2004.

Comments Due Date: June 27, 2003.

HUD Housing Notices

Notice H 2003-07 (April 22, 2003)
Deployment of Military Personnel to Active Duty

Summary: This notice provides general guidance to own-
ers and management agents who administer project-based
assisted contracts (Section 8, Rent Supplement, Rental As-
sistance Payments, Project Assistance Contracts, and Project
Rental Assistance Contract) and / or mortgage-based projects
(Section 236 and 221(d)(3) Below Market Interest Rate) for
continuing assistance to persons called to active military duty
(including reservists and guardsmen).

Expires: April 30, 2004.

Notice H 2003-08 (May 1, 2003)
Reinstatement / Extension of Notice H 96-102 Redesigned
Section 202 Supportive Housing for the Elderly and Section
811 Supportive Housing for Persons with Disabilities
Programs —Firm Commitment Processing to Final Closing
Summary: Notice H 96-102 (HUD), issued November 26,
1996, which was previously extended by Notice H 2002-5, is
being extended to May 31, 2004.
Expires: May 31, 2004.

Notice: H 2003-09 (May 6, 2003)
Extension of Notice H 00-07 —$1 Home Sales to Local
Governments Program

Summary: Notice H 00-07 (HUD), which was issued April
28, 2000, and was extended to March 31, 2003, under Notice
H 02-02, is hereby extended to April 30, 2004.

Expired: April 30, 2004.

HUD PIH Notices

Notice PIH 2003-10 (HA) (April 4, 2003)
Capital Fund—Replacement Housing Factor
Funding Instructions

Summary: The Capital Fund Formula Rule at 24 C.ER.
905.10(i) provides that a public housing agency (PHA) may
receive Replacement Housing Factor (RHF) funding for a
period of up to five years. A PHA may be given RHF fund-
ing only if the PHA did not receive funding for public housing
units under public housing development, Major Reconstruc-
tion of Obsolete Public Housing, HOPE VI or other programs
that would otherwise provide replacement housing. Begin-
ning with funding provided in FY 2000, RHF funding can
only be used for replacement public housing.

Expires: April 30, 2004.

Notice PIH 2003-11 (HA) (April 11, 2003)
Instructions for Obtaining Federal Bureau of Investigation
Criminal History Record Information

Summary: This notice provides advice to public hous-
ing agencies for obtaining Federal Bureau of Investigation
National Crime Information Center database criminal his-
tory record information and fingerprint checks that will assist
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PHAs with their applicant screening, lease enforcement and
eviction responsibilities.
Expires: April 30, 2004.

Notice PIH 2003-12 (HA) (May 16, 2003)
Determination of Rent Reasonableness—Revision of
Request for Tenancy Approval, Form HUD-52517

Summary: This notice applies to the Housing Choice
Voucher Program. The notice transmits a revised Request for
Tenancy Approval, Form HUD-52517 (March 2003) and pro-
vides guidance to public housing agencies and HUD field
office staff on the use of the form to obtain information on
rents charged by the owner for comparable unassisted units
in the same apartment complex. This notice also clarifies re-
quirements for determining comparable rents relative to
determining rent reasonableness.

Expires: May 31, 2004.

RHS Notices

68 Fed. Reg. 26,928 (May 16, 2003)
NOFA; Multi-Family Housing, Single Family Housing
Summary: The Rural Housing Service announces the
availability of housing funds for FY 2003.
Effective Date: May 16, 2003.

68 Fed. Reg. 26,941 (May 16, 2003)
NOFA for the Section 515 Rural Rental Housing Program
for FY 2003

Summary: This NOFA announces the availability of new
construction loan funds for the Section 515 Rural Rental
Housing (RRH) program for FY 2003. By prior notice in the
Federal Register, the Agency announced a deadline of Feb-
ruary 25, 2003, 5 p.m. local time for each Rural Development
State Office, for submitting applications for Section 515 new
construction loan funds and Section 521 Rental Assistance.
The “Notice of Timeframe to Submit Applications for the
Section 515 Rural Rental Housing Program for Fiscal Year
2003” was published in the Federal Register on December
27, 2002 (67 Fed. Reg. 79,033). This was done prior to pas-
sage of a final appropriations act to allow sufficient time for
applicants to complete an application and for the Agency to
select and process selected applications within the current
fiscal year.

68 Fed. Reg. 26,941 (May 16, 2003)
NOFA for Section 514 Farm Labor Housing Loans and
Section 516 Farm Labor Housing Grants for Off-Farm
Housing for FY 2003

Summary: This NOFA announces the availability of
funds for Section 514 Farm Labor Housing loan funds and
Section 516 Farm Labor Housing grant funds for new con-
struction and acquisition and rehabilitation of off-farm
units for farmworker households. Applications may also
include requests for Section 521 rental assistance and op-
erating assistance for migrant units. By prior notice in the

Federal Register, the Agency announced a deadline of
March 27, 2003, 5 p.m., local time for each Rural Develop-
ment State Office, for submitting applications for sections
514/516 Farm Labor Housing Loans and Grants and Sec-
tion 521 Rental Assistance. The “Notice of Timeframe for
Section 514 Farm Labor Housing Loans and Section 516
Farm Labor Housing Grants for Off-Farm Housing for Fis-
cal Year 2003” was published in the Federal Register on
December 27, 2002 (67 Fed. Reg. 79,030). This was done
prior to passage of a final appropriations act to allow suf-
ficient time for applicants to complete an application, and
for the Agency to select and process selected applications
within the current fiscal year. This notice changes the
timeframe to submit applications for the Section 514 Farm
Labor Housing Loans and Section 516 Farm Labor Hous-
ing Grants for Off-Farm Housing for Fiscal Year 2003 to
be August 14, 2003. Detailed information regarding the
application and selection process, as well as a listing of
the Rural Development State Offices, may be found in the
notice of December 27, 2002.

68 Fed. Reg. 26,943 (May 16, 2003)
NOFA for the Section 538 Guaranteed Rural Rental
Housing Program (GRRHP) for FY 2003

Summary: This NOFA announces the availability of
funds for the Section 538 Guaranteed Rural Rental Hous-
ing Program for FY 2003. Congress appropriated $99.350
million to the Section 538 GRRHP for FY 2003. All appli-
cants that submitted responses to a prior Section 538 GRRHP
notice published in the Federal Register on December 27,
2002 (67 Fed. Reg. 79,038) and the correction to the notice
published in the Federal Register on January 28, 2003 (68
Fed. Reg. 4,166) will be considered for FY 2003 funding.
The commitment of program dollars will be made to appli-
cants of selected responses that have fulfilled the necessary
requirements for obligation as described in the notice pub-
lished in the Federal Register on December 27, 2002 (67 Fed.
Reg. 79,038). The Agency will continue to review eligible
responses from eligible applicants as described in the no-
tice published in the Federal Register on December 27, 2002
(67 Fed. Reg. 79,038) and the correction to the notice pub-
lished in the Federal Register on January 28, 2003 (68 Fed.
Reg. 4,166) until all funds are expended. The Agency will
issue a notice to inform the public when funds have been
exhausted for FY 2003.

Dated: May 12, 2003.

68 Fed. Reg. 26,943 (May 16, 2003)
NOFA for Section 533 Housing Preservation Grants
for FY 2003

Summary: This NOFA announces the availability of
funds for Section 533 Housing Preservation Grant Pro-
gram. By prior notice in the Federal Register, the Agency
announced a deadline of March 27, 2003, 5 p.m., local time
for each Rural Development State Office, for submitting
applications for the Section 533 Housing Preservation
Grant Program. The “Notice of Timeframe for the Section
533 Housing Preservation Grants for Fiscal Year 2003” was
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published in the Federal Register on December 27, 2002
(67 Fed. Reg. 79,036). This was done prior to passage of a
final appropriations act to allow sufficient time for appli-
cants to complete an application and for the Agency to
select and process selected applications within the current
fiscal year. Detailed information regarding the application
and selection process, as well as a listing of the Rural De-
velopment State Offices, may be found in the notice of
December 27, 2002.

RHS Administrative Notices

RD AN No. 3867 (1930-C)(May 26, 2003)
Actions Rural Housing Service Can Take to Control
Potential Abuse by Identity-of-Interest Firms

Summary: This Administrative Notice (AN) addresses
concerns expressed by Congress and the Office of the Inspec-
tor General (OIG) regarding potential abuse by Identity-
of-Interest (IOI) firms during the operation and management
of Multi-Family Housing (MFH) projects. Provisions estab-
lished under Rural Development Instruction 1930-C, Exhibit
B, paragraph V B address this concern and require that all
IOl relationships be identified and fully justified. Paragraph
V E 3 of Exhibit B requires that borrowers justify all expenses
that appear unreasonable during the budget review process
by an official of the Servicing Office. It must be clearly docu-
mented in all IOI requests as to why the use of an IOI firm is
in the best interest of the tenants and the government.

RD AN No. 3862 (1924-A)(April 29, 2003)
Lead-Based Paint Hazard Reduction in Residential Housing
and Child-Occupied Facilities

Summary: This AN provides guidance on compliance
with the final rule “Requirements for Notification, Evalua-
tion and Reduction of Lead-Based Paint Hazards in Federally
Owned Residential Property and Housing Receiving Fed-
eral Assistance,” published by HUD. This guidance is
intended to simplify and expedite Rural Development ef-
forts to comply with the final rule on lead-based paint which
took effect on September 15, 2000. This AN does not prohibit
or restrict the financing of homes constructed prior to 1978.

RD AN No. 3859 (1901-E & 2006-P)(April 22, 2003)
Conducting Compliance Reviews in the Farm Labor
Housing Program

Summary: This AN addresses concerns found during the
Farm Labor Housing (Off-Farm) Management Control Re-
view conducted in FY 2001. During the reviews, it was found
that: 1) employees were not ensuring that compliance reviews
were done thoroughly and on schedule; 2) employees were
not reviewing Affirmative Fair Housing Marketing Plans
every three years and were not requesting modifications to
the plans when needed; and 3) employees were not making
the community contacts when conducting compliance re-
views. The intended outcome of this AN is to provide
guidance to field employees of their civil rights compliance
responsibilities, as contained in RD Instruction 1901-E. W
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